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Mr. Chairperson, members of the Panel:

1. On behalf of the U.S. delegation, I would like to thank you for agreeing to serve on this
Panel. This is the third dispute settlement proceeding the United States has commenced against
China concerning antidumping and countervailing duty measures targeting U.S. exports.! Each
of the disputes we have brought addresses similar problems under the same substantive
provisions of the covered agreements, and we are concerned by China’s repeated failure to abide
by fundamental commitments that it made in the trade remedies area when it joined the World
Trade Organization (“WTQO”).

2. As we demonstrated in the U.S. first written submission, and as we will further explain
during this meeting, China, through its investigating authority, the Ministry of Commerce of the
People’s Republic of China (“MOFCOM?”), has acted inconsistently with its obligations under
the Agreement on Implementation of Article VI of the General Agreement on Tariffs and Trade
1994 (“AD Agreement”), the Agreement on Subsidies and Countervailing Measures (“SCM
Agreement”), and Article VI of the General Agreement on Tariffs and Trade 1994 (“GATT
1994”). In particular, MOFCOM failed to adhere to a range of key WTO obligations relating to
transparency and procedural fairness, and it once again went forward with final affirmative
determinations in the face of wholly inadequate evidence of material injury that should have led
to the termination of the investigations, not the imposition of duties.

3. This dispute provides a particularly egregious example of China’s failure to abide by its
WTO trade remedy obligations. MOFCOM rushed to issue preliminary and final determinations
in the last five weeks of its investigations after more than a full year of inactivity, and in the face
of strong evidence that China’s domestic industry had not suffered any material injury by reason
of the subject imports.

4. China’s responses to the U.S. claims are unpersuasive. China seeks to counter arguments
the United States does not make; to divert attention from the claims the United States is actually
pursuing; to minimize MOFCOM’s numerous procedural failures; and to assert without any
factual basis that MOFCOM engaged in a searching and critical evaluation of the facts and
evidence before it. However, as the United States has shown, the conclusions that MOFCOM
reached simply do not meet the standard, as described by a recent panel, of being “such
reasonable conclusions as could be reached by an unbiased and objective investigating authority
in light of the facts and arguments before it and the explanations given.”? Contrary to China’s
charge, it is not the case that the United States is seeking to “impose its mode of implementing
the AD and SCM Agreements on other WTO Members.” Rather, it is just that, when subjected
to scrutiny, MOFCOM’s investigations and determinations fail to meet the requirements of the
AD and SCM Agreements and Article VI of the GATT 1994.

5. Our intention today is not to repeat the statements we made in our first written
submission. Rather, we would like to briefly summarize our main points and then address some
of the points that China has made in its first written submission. We will address each of our
claims in turn.

! See China — GOES (DS414) and China — Broiler Products (DS427).
2 EU — Footwear (China) (Panel), paras. 7.483; see also U.S. — Tyres (China) (AB), para. 280.
¥ China’s First Written Submission, para. 1.
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l. CHINA FAILED TO REQUIRE ADEQUATE NON-CONFIDENTIAL
SUMMARIES OF CONFIDENTIAL INFORMATION

6. We begin with China’s pervasive failure to require adequate non-confidential summaries
of confidential information — a failure that impaired the ability of interested parties and the U.S.
government to defend their interests throughout the course of the investigation.

7. Under Article 12.4.1 of the SCM Agreement and Article 6.5.1 of the AD Agreement,
when an interested party claims that certain information must be treated as confidential, an
investigating authority must require the party to provide sufficiently detailed non-confidential
summaries of the confidential information. In exceptional circumstances, if an interested party
believes the confidential information is not susceptible of summary, an explanation of why must
be provided to the investigating authority.*

8. We demonstrated in our first written submission that China failed to meet these
requirements, as MOFCOM did not require sufficiently detailed non-confidential summaries of
confidential information contained in the petition, and there is no explanation on the record from
the domestic interested parties as to why the information was not susceptible to summarization.

9. In response, China argues that the respondents never objected to the sufficiency of the
non-confidential summaries, and as a result, MOFCOM was not aware that the summaries were
inadequate.” There is nothing in the text of Articles 12.4.1 or 6.5.1 that relieves China of its
obligations under those provisions in the absence of an “objection” from respondents. In fact,
China made this same exact argument in China — GOES, and the panel there rejected it. The
China — GOES panel’s reasoning is equally applicable to this dispute: “Whether or not a
respondent makes a substantive challenge regarding the subject matter that has been treated
confidentially does not affect the standard for an adequate non-confidential summary under
Articles 12.4.1 of the SCM Agreement or 6.5.1 of the Anti-Dumping Agreement. Indeed,
without an adequate non-confidential summary, the ability of an interested party to contest the
relevant issue is compromised.”®

10.  Second, China argues that the petitioner did in fact prepare adequate summaries, even
though they were not labeled as such. Contrary to China’s assertions, the petition does not
contain sufficiently detailed non-confidential summaries. For the categories of confidential
information identified, China points to general statements in the petition addressing topics
related to the confidential information, but these general statements are insufficient.’

11.  The recent panel report in China — GOES makes clear that interested parties do not have
“to infer, derive and piece together a possible summary of confidential information.”® Yet, that
is precisely what China is arguing here. We will discuss two examples cited by China that
illustrate why China’s approach is misguided.

* EC — Fasteners (AB), para. 544.

® China’s First Written Submission, para. 72.
® China - GOES, para. 7.191.

"U.S. First Written Submission, paras. 42-46.
& China — GOES (Panel), para. 7.202.
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12. First, the United States draws the Panel’s attention to Table 19 from the petition, which
we have reproduced as Exhibit USA-14.° With respect to Table 19, China points to a trend line
as allowing for a reasonable understanding of the substance of certain confidential information.
China, however, fails to mention that the trend line provided is not labeled to indicate scale.
Without a sense of scale, it is impossible to get a reasonable understanding of the substance of
the confidential information. Also, the “textual discussion” cited by China is inadequate, as the
sales-production ratio figures are simply redacted.'

13.  Second, the United States draws the Panel’s attention to Table 27 from the petition,
which we have reproduced as Exhibit USA-15."* For Table 27, China makes the same mistake it
does with Table 19. That is, China points to a trend line that is not labeled to indicate scale, and
it relies on discussion where the key information is simply redacted."

14.  China’s approach to summaries would require interested parties to “infer, derive and
piece together a possible summary of confidential information,”® contrary to the requirements of
Articles 12.4.1 and 6.5.1. Because of these redactions and other shortcomings in summarization,
in this case the respondents could not discern the substance of the information provided.

15.  Additionally, we note that neither the petition nor the documents prepared by MOFCOM
during the course of the proceeding ever asserted that summarization was not possible or
otherwise justified the absence of meaningful non-confidential summaries. The petitioner did
not provide any statement regarding why summarization was not possible. Without such a
statement, MOFCOM had no basis not to require sufficiently detailed summaries of any
confidential information.

16.  Accordingly, China breached Article 6.5.1 of the AD Agreement and Article 12.4.1 of the
SCM Agreement.

1. MOFCOM’S USE OF FACTS AVAILABLE TO DETERMINE THE “ALL
OTHERS” CVD RATE IS INCONSISTENT WITH ITS OBLIGATIONS UNDER
ARTICLE 12.7 OF THE SCM AGREEMENT

17. We turn now to MOFCOM’s determination of the “all others” CVD rate. In the autos
proceeding, the following U.S. exporters/producers of automobiles registered for the
investigation: General Motors, Chrysler, Mercedes-Benz and its affiliated company Daimler,
BMW, Honda, Mitsubishi, and Ford.** Notwithstanding the fact that neither the petitioner nor
MOFCOM identified any other U.S. producers or exporters of automobiles, China not only
established an “all others” subsidy rate for unknown or unidentified producers, but applied facts
available to arrive at this rate based on the purported lack of cooperation by these unknown or
unidentified companies.

® Sales to Output Ratio (Reproduced from Exhibit CHN-01) (Exhibit USA-14).
19 Exhibit CHN-01, p. 41.

1 Return on Investment (Reproduced from CHN-01) (Exhibit USA-15).

12 Exhibit CHN-01, p. 48.

3 China — GOES (Panel), para. 7.202.

! Final Determination, section 1.B.1(1) (Exhibit USA-02).
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18.  China claims that any unknown or unidentified companies were properly notified by
virtue of the fact that MOFCOM placed a copy of the public version of the petition in a reading
room in Beijing, published the notice of initiation, and notified the U.S. government.*

19. This is not an adequate basis to resort to facts available. Under Article 12.1 of the SCM
Agreement, all interested parties “shall be given notice of the information which the authorities
require and ample opportunity to present in writing all evidence which they consider relevant.”
In that regard, an interested party cannot “refuse[] access to, or otherwise ... not provide,
necessary information” if it has not been given notice of “the information which the authorities
require.” As the Appellate Body has made clear,™ an exporter must be given the opportunity to
provide information required by an investigating authority before the investigating authority
resorts to facts available that can be adverse to the exporter’s interests. By definition, an
exporter that is unknown to the investigating authority is not notified of the information required,
and thus is denied an opportunity to provide it.

20.  The panel in China — GOES reviewed facts that are similar to the facts in this dispute.
There, MOFCOM published a notice of initiation, placed the notice in the public reading room,
and requested that the U.S. Embassy notify exporters or producers. At the time of that
investigation, no other exporters registered for the investigation.'” Indeed, no other exporters of
GOES (grain-oriented electrical steel) existed at the time of the investigation.

21.  The China — GOES panel found that China acted inconsistently with Article 12.7 of the
SCM Agreement, noting that “in the absence of being notified of the ‘necessary information’ in
the context of a particular investigation, it is difficult to conclude that unknown exporters refused
access to or failed to provide necessary information or otherwise impeded the investigation.”®
The panel also observed that “a conclusion that non-existent exporters refused to provide
information or impeded the investigation seems illogical.”*°

22.  Asin China - GOES, in the absence of being notified of the “necessary information” in
the autos proceeding, it is illogical to conclude that unknown exporters refused access to or failed
to provide necessary information or otherwise impeded the investigation. And similar to China —
GOES, no other exporters existed at the time of the autos investigation; it is logically impossible
to argue in this dispute that a non-existent exporter failed to cooperate.

23.  China’s mere placement of a petition in a reading room and publication of a notice do not
constitute a meaningful opportunity for a company to provide information. Accordingly, an
unidentified or unknown exporter cannot be said to have failed to cooperate by not having
located the petition or the notice of initiation in this case. Thus, by applying facts available to
non-existent, unknown, or unidentified firms, China breached Article 12.7 of the SCM
Agreement.

15 China’s First Written Submission, para. 105.
16 Mexico — Rice (AB), paras. 258-264.
7 China — GOES (Panel), para., 7.371.
'8 China — GOES (Panel), para., 7.446.
1% China — GOES (Panel), para., 7.446.
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I11.  CHINA’S DETERMINATION OF THE “ALL OTHERS” RATE IN THE FINAL
ANTIDUMPING DUTY DETERMINATION IS INCONSISTENT WITH
ARTICLE 6.8 AND PARAGRAPH 1 OF ANNEX Il OF THE AD AGREEMENT

24. For the “all others” dumping rate, as with the “all others” subsidy rate, notwithstanding
the fact that neither the petitioner nor MOFCOM identified any other U.S. producers or exporters
of autos, China applied a facts available dumping rate to unknown or unidentified exporters of
autos. Notably, this “all others” dumping rate was more than twice as high as the highest rate
calculated for an investigated company.

25.  China again claims that it was permitted to apply facts available because it placed the
petition in a reading room in Beijing and published the notice of initiation on its website. For the
reasons described earlier, this is not a sufficient basis to deem unknown or unidentified
producers or exporters uncooperative.

26.  China further claims that, while the AD Agreement limits the antidumping rate that can
be applied to known producers or exporters that are not individually examined, there are no such
limits placed on unknown producers/exporters.® Therefore, according to China, MOFCOM was
within its rights to base the “all others” dumping rate on facts available. This argument,
however, overlooks the clear direction in Article 6.1 and paragraph 1 of Annex Il to notify all
interested parties of the information that is required of them and to provide them with ample
opportunity to provide all relevant information.

217. Understood in light of the obligation to notify interested parties of the information
required of them, Article 6.8 and Annex Il are intended to address situations where an interested
party does not provide such information to or cooperate with the investigating authority. A
failure to refuse access to or not provide necessary information or a failure to cooperate cannot
be found to have existed where no other producer or exporter was made aware of the information
which the authorities require of it for purposes of that investigation. And where there was no
other producer or exporter, they of course could not be aware of the investigation, much less the
information required.

28. In China — GOES, the panel found that China acted inconsistently with Article 6.8 of the
AD Agreement, and paragraph 1 of Annex I, for reasons similar to those provided in its findings
under Article 12.7 of the SCM Agreement.”> The facts of the China — GOES dispute are similar
to the facts of this dispute. The panel in this dispute should similarly find that China acted
inconsistently with Article 6.8 and paragraph 1 of Annex Il of the AD Agreement.

IV. CHINA BREACHED ARTICLE 12.8 BY FAILING TO DISCLOSE THE
ESSENTIAL FACTS REGARDING THE CALCULATION OF THE “ALL
OTHERS” SUBSIDY RATE

29. During the autos investigation, MOFCOM calculated the all others subsidy rate by
applying “facts available.” It did so without disclosing the essential facts forming the basis for

20 China’s First Written Submission, para. 100.
21 China — GOES (Panel), para. 7.387.
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its decision, contrary to Article 12.8 of the SCM Agreement. These essential facts included the
facts that led MOFCOM to conclude that “facts available” was warranted. In particular,
MOFCOM failed to disclose any facts related to a producer or exporter refusing access to or
otherwise not providing necessary information, or significantly impeding its investigation.
Without this disclosure, interested parties and the U.S. government were denied the ability to
defend their interests, because they could not discern the factual basis for MOFCOM’s use of
facts available.

30. In China — GOES, the panel found that China acted inconsistently with the disclosure
obligations under Article 12.8 of the SCM Agreement by not disclosing facts leading to the
conclusion that applying “facts available” to calculate the “all others rate” was warranted.?

31.  Accordingly, the panel in this dispute should find that China acted inconsistently with
Acrticle 12.8 of the SCM Agreement by not disclosing the essential facts forming the basis for its
decision regarding final measures for “all other” U.S. companies.

V. CHINA FAILED TO DISCLOSE THE ESSENTIAL FACTS REGARDING THE
CALCULATION OF THE “ALL OTHERS” DUMPING RATE, CONTRARY TO
ARTICLE 6.9 OF THE AD AGREEMENT

32.  China also acted inconsistently with Article 6.9 of the AD Agreement by failing to
disclose the essential facts forming the basis of the “all others” dumping rate. MOFCOM’s “all
others” dumping rate was twice as high as the highest calculated rate. China justified its choice
of this final rate as reliance on the “facts available.”

33.  However, prior to the final determination, China did not disclose the essential facts
forming the basis for its decision. Totally absent from the record are any facts relating to the
U.S. companies’ refusing access to or otherwise not providing necessary information or
significantly impeding the investigation. Also absent are facts relating to the calculation of the
21.5 percent rate that MOFCOM applied as the “all others” dumping rate. Without disclosure of
these types of facts, interested parties and the U.S. government were denied the ability to defend
their interests, because they could not discern the factual basis for the “all others” dumping rate
that MOFCOM applied.

34, In response, China argues that it applied the AD rate alleged in the petition, and there
were no adjustments or calculations that could have been disclosed.?® This argument is
inadequate. It ignores that an “essential fact” when an investigating authority seeks to resort to
facts available would be the facts identified in Article 6.8 — that is, the facts that demonstrate an
interested party has “refuse[d] access to, or otherwise d[id] not provide, necessary information

... or significantly impede[d] the investigation.” Further, MOFCOM also did not disclose any of
the facts it employed to corroborate the margin information provided in the petition, or to decide
that it was an appropriate margin for the “all others” rate.

22 China — GOES (Panel), para. 7.464.
2% China’s First Written Submission, para. 119.
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35. In China — GOES, the panel found that China acted inconsistently with the disclosure
obligations under Article 6.9 of the AD Agreement by not disclosing facts leading to the
conclusion that applying “facts available” to calculate the “all others rate” was warranted.*

36. By failing to disclose these essential facts in the autos proceeding, China acted
inconsistently with Article 6.9 of the AD Agreement.

V1.  CHINAFAILED TO DISCLOSE THE DATA AND CALCULATIONS
UNDERLYING ITS DETERMINATION OF THE DUMPING MARGIN,
CONTRARY TO ARTICLE 6.9 OF THE AD AGREEMENT

37.  China also breached Article 6.9 of the AD Agreement because MOFCOM failed to
disclose the data and calculations it performed to determine the existence and margin of
dumping, including the calculation of the normal value and the export price for the respondents.

38.  Asjust discussed, Article 6.9 of the AD Agreement requires the investigating authority to
disclose the essential facts “under consideration which form the basis for the decision whether to
apply definitive measures.” Definitive measures are only applied if the normal value exceeds the
export price, and the margin of dumping is based on the extent to which it does so. Therefore,
the data and calculations used to determine the normal value and export price constitute
“essential” facts. Without those facts, no affirmative dumping determination could be made, and
no definitive duties could be imposed.

39.  China asserts that the U.S. reading of Article 6.9 creates a disclosure requirement without
limit.> To the contrary, the first sentence of Article 6.9 has at least three limitations — it applies
to facts, as opposed to other matters ; it concerns only the essential facts, as opposed to any and
all facts; and it is limited to those essential facts that form the basis of the decision to apply
definitive measures. The United States claim under Article 6.9 is firmly based on this text, and
respects these limitations. Additionally, the first sentence of Article 6.9 must be read in context
of the second sentence, which provides that that the aim of the requirement is “to permit parties
to defend their interests.” As the panel in EC — Salmon explained, the purpose of Article 6.9 is to
“provide the interested parties with the necessary information to enable them to comment on the
completeness and correctness of the facts being considered by the investigating authority” and
“provide additional information or correct perceived errors.”*®

40.  China responds by arguing that it did disclose the essential facts. In doing so, China cites
a passage of the final determination that merely states that China disclosed the essential facts.”’
This is not enough. China does not cite any evidence showing that it disclosed the actual
essential facts — the data and calculations — underlying the dumping margin determination. To
the contrary, a review of the disclosure documents provided to the United States and the
preliminary and final determinations reveals that China did not disclose these essential facts. In
particular, the disclosure documents contain narrative discussions of certain information and

2% China - GOES (Panel), para. 7.408.

%% China’s First Written Submission, para. 74.

% EC - Salmon, para 7.805.

2" China’s First Written Submission, para. 89; see also Final Determination, pp. 29-30 (Exhibit CHN-07).
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adjustments but without any meaningful detail.® Thus, by failing to disclose the data and
calculations it performed to determine the existence and margin of dumping, including the
calculation of the normal value and the export price for the respondents, China has breached
Article 6.9 of the AD Agreement.

VIl. MOFCOM’S INJURY DETERMINATION IS INCONSISTENT WITH CHINA’S
WTO OBLIGATIONS

41.  We turn now to the U.S. claims related to MOFCOM'’s determination that the domestic
industry in China producing certain automobiles was materially injured by reason of dumped and
subsidized imports of such automobiles from the United States (“subject imports™). As
demonstrated in the U.S. first written submission, MOFCOM'’s injury determination is
inconsistent with numerous provisions of the AD and SCM Agreements.

42.  We have identified three principal shortcomings in MOFCOM'’s injury determination.
First, MOFCOM’s definition of the “domestic industry” did not include enterprises representing
“a major proportion of total domestic production” of the like product, contrary to the
requirements of Article 4.1 of the AD Agreement and Article 16.1 of the SCM Agreement. The
narrow definition adopted by MOFCOM was neither based on “positive evidence” nor did it
involve an objective examination of the evidence before MOFCOM, as required by Article 3.1 of
the AD Agreement and Acrticle 15.1 of the SCM Agreement.

43.  Second, MOFCOM'’s price effects analysis was neither based on positive evidence, nor
did it involve an objective examination of the evidence, as required by Articles 3.1 and 3.2 of the
AD Agreement and Articles 15.1 and 15.2 of the SCM Agreement.

44.  Third, MOFCOM’s causation determination (i.e., its ultimate finding that U.S. imports
caused material injury to the Chinese industry) likewise was neither based on positive evidence
nor did it involve an objective examination. MOFCOM also failed to examine all relevant
evidence and any known factors other than U.S. imports that were causing injury to the Chinese
domestic industry. Accordingly, MOFCOM’s causation determination is inconsistent with
Articles 3.1 and 3.5 of the AD Agreement and Articles 15.1 and 15.5 of the SCM Agreement.

45, In its first written submission, China offers nothing that explains or excuses the
shortcomings of MOFCOM'’s injury determination. In the remainder of our opening statement,
we will briefly touch on each of the three main flaws in MOFCOM'’s injury determination, and
we will provide some initial reactions to the arguments China makes in its first written
submission.

A. MOFCOM’s Narrow Definition of the Domestic Industry Is Inconsistent
with Articles 3.1 and 4.1 of the AD Agreement and Articles 15.1 and 16.1 of
the SCM Agreement

46.  We would like to highlight two reasons why MOFCOM’s definition of the domestic
industry was inconsistent with Articles 3.1 and 4.1 of the AD Agreement and Articles 15.1 and

%8 preliminary Disclosure (Exhibit USA-09); Final Disclosure (AD/CVD) (ExhibitUSA-11).
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16.1 of the SCM Agreement. First, it resulted in a definition of the domestic industry that was
distorted because it included only producers that supported the petition. Second, it resulted in a
definition of the domestic industry that did not include a major proportion of the total production
of certain automobiles.

47. Before we discuss our legal arguments, though, we would briefly like to recall for the
Panel how MOFCOM went about defining the domestic industry. The petition in these cases
was filed by the China Association of Automobile Manufacturers or “CAAM.” We do not know
who CAAM’s members are — they were never identified.

48.  After initiating its investigations, MOFCOM published “Notifications for Registration to
Participate” in the injury investigations.? These notices did not reveal that only entities that
responded to them and applied to participate in the injury investigation would receive
questionnaires.*® CAAM was the only domestic producer or association of domestic producers
to respond to MOFCOM’s notices.** CAAM was then the only such domestic entity to which
MOFCOM issued the injury questionnaire,* and CAAM was the only domestic entity that
provided a response to the injury questionnaire.*

49. MOFCOM concluded from CAAM’s response that “the total production of like products
from domestic industry represented by [CAAM] accounts for the main part of that of domestic
like products,” and that the domestic enterprises represented by CAAM could “represent Chinese
domestic industry of Saloon cars and Cross-country cars of cylinder capacity > 2500cc.”** So,
MOFCOM based its injury determination on data submitted only by CAAM.

50.  However, as is evident even from the data to which China points in its first written
submission,® the producers for which CAAM provided data accounted for only about one-third
of total domestic production for most of the period of investigation. It simply cannot be the case
that MOFCOM had “ample data™*® with which to make an accurate injury determination when
the domestic industry, as MOFCOM defined it, was limited only to enterprises that supported the
petition and excluded more than 60 percent of total domestic production.

1. MOFCOM Acted Inconsistently with Articles 3.1 and 4.1 of the AD
Agreement and Articles 15.1 and 16.1 of the SCM Agreement Because
Its Definition of the Domestic Industry Was Distorted

51.  Article 4.1 of the AD Agreement and Article 16.1 of the SCM Agreement establish that
the term “domestic industry shall be interpreted as referring to the domestic producers as a whole
of the like products or to those of them whose collective output of the products constitutes a
major proportion of the total domestic production of those products.” Article 3.1 of the AD

% Final Determination, section 1.B.3. (2), pp. 9-10 (Exhibit USA-02).
% Injury Registration Notice (Exhibit CHN-02).

*! Final Determination, section 1.B.3. (2), p. 10 (Exhibit USA-02).

*2 Final Determination, section 1.B.4., p. 11 (Exhibit USA-02).

* Final Determination, section 1.B.4., p. 11 (Exhibit USA-02).

* Final Determination, section 111.B., p. 24 (Exhibit USA-02).

* China’s First Written Submission, para. 156.

% EC — Fasteners (China) (AB), para. 412.
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Agreement and Article 15.1 of the SCM Agreement require that a determination of injury be
based on “positive evidence” and involve an “objective examination” of, inter alia, the impact of
imports on the domestic producers of such products.

52. The Appellate Body has recognized that there is a relationship between the definition of
the domestic industry and the obligation that an investigating authority’s injury determination be
based on positive evidence and involve an objective examination. In EC — Fasteners, the
Appellate Body explained that “to ensure the accuracy of an injury determination, an
investigating authority must not act so as to give rise to a material risk of distortion in defining
the domes3t7ic industry, for example, by excluding a whole category of producers of the like
product.”

53.  The Appellate Body also explained that there is a relationship between the proportion of
domestic production included in the domestic industry definition and the likelihood that the
injury determination will be distorted.® In other words, in cases such as this, where the industry
“coverage” is low, there is a heightened risk that the injury determination will be distorted.

54. In these investigations, the definition of the domestic industry was distorted because it
was limited to entities that were willing to register to participate in the injury investigations, that
is, domestic producers that supported the petition. It stands to reason that domestic producers
posting the weakest performance would have the most to gain from the imposition of an
antidumping or countervailing duty measure, and would therefore have a financial incentive to
support the petition and participate in the injury investigation.

55.  This is similar to the situation in EC — Fasteners, where the domestic industry was
defined on the basis of a willingness to be included in a sample. China attempts to distinguish
the facts of the EC — Fasteners dispute,® but, in fact, the situations are quite similar. In each
case, the investigative procedure introduced a material risk of distortion, which was inconsistent
with the obligation to conduct an objective examination.

56.  China claims that it conducted “an open, inclusive, and transparent” investigation.*’ In
reality, MOFCOM’s investigation bore none of these attributes. It was not open or transparent.
Respondents were never even apprised of the most basic fact as to which producers were
included in the “domestic industry” because the identities of the companies allegedly represented
by CAAM were never revealed. Moreover, domestic producers were required to apply to
participate in the investigation as a prerequisite to providing data for the injury investigation.*!
Indeed, MOFCOM’s notices did not reveal that only entities that responded to them and applied
to participate in the injury investigation would receive questionnaires. Thus, MOFCOM itself
introduced a potential source of distortion, which was then realized. The investigation was not
inclusive because MOFCOM failed to include over 60 percent of Chinese production for most of
the period of investigation. Finally, the standard to which MOFCOM’s investigation must be

%" EC — Fasteners (China) (AB), para. 414.

% EC - Fasteners (China) (AB), para. 414.

% China’s First Written Submission, para. 166.
%0 China’s First Written Submision, para. 150.
! Injury Registration Notice (Exhibit CHN-02).
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held is not whether it was “open, inclusive, and transparent;” the relevant question is whether it
met the specific requirements of the AD and SCM Agreements. It did not.

57.  China devotes much effort in its first written submission to trying to refute an argument
that the United States did not, in fact, make; namely that MOFCOM categorically excluded data
from joint ventures between international and Chinese-owned companies.** What the United
States argued is that MOFCOM'’s definition of the domestic industry was distorted because it
included only those producers that supported the petition, namely CAAM’s member companies
(i.e., the petitioners) or some subset thereof.*®

58.  China disputes that MOFCOM defined the domestic industry as the petitioner CAAM’s
member companies.** China further states that “the Final Determination nowhere provides
support for the U.S. theory of an artificially restricted definition of the domestic industry.”*
China is mistaken. The final determination provides two strong indications that the domestic
industry was indeed defined to encompass CAAM member companies or some subset thereof.
First, the final determination makes clear that the only questionnaire response that MOFCOM
received from domestic producers was from CAAM.*® There is no indication in the final
determination that CAAM was reporting data for any company other than its member companies
in that questionnaire response. Second, in discussing the definition of the domestic industry,
MOFCOM stated that “there is evidence showing that the total production of like products from
domestic industry represented by China Association of Automobile Manufacturers accounts for
the main part of that of domestic like products,” and that the “domestic enterprises mentioned
above can represent the Chinese domestic industry.”*’ The unavoidable implication of this
statement is that the domestic industry was defined as the CAAM member companies or some
subset thereof.

59.  The United States also noted in its first written submission that it seemed likely that
MOFCOM had not included joint ventures in the domestic industry.”® The United States inferred
this from the relatively low market share accounted for by the “domestic industry” as it was
defined by MOFCOM. The United States explained that, based on a comparison of these market
share data with data obtained from CAAM, it was implausible that MOFCOM had actually
included joint ventures in the domestic industry.** The market share data was just too low.

60. In response, China posits that “an equally logical explanation [for the low level of
production captured in MOFCOM'’s definition of the domestic industry] would be that the
domestic industry as defined by MOFCOM includes some production by domestically owned
firms and some production by JVs.” This is simply speculation. Neither the Panel nor the
United States — nor, for that matter, China itself — should be in a position where they are left to

#2 China’s First Written Submission, paras. 153-161.

“ U.S. First Written Submission, para. 115.

* China’s First Written Submission, para. 159 .

*® China’s First Written Submission, para. 159 .

“® Final Determination, section 1. B.3.(11.), p. 11 (Exhibit USA-02).
*" Final Determination, section 111. B., p. 24 (Exhibit USA-02).

*8 U.S. First Written Submission, para. 115.

* U.S. First Written Submission, para. 123.

% China’s First Written Submission, para. 154.
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guess as to the composition of the domestic industry and the reason why the coverage of
MOFCOM’s domestic industry definition is so low.

61.  China seeks to assure the Panel that “the data captured by MOFCOM’s definition of the
domestic industry did include some amount of production by JVs.”" Even assuming this to have
been the case — that some amount of production by JVs was included — this does not rule out a
material risk of distortion in defining the domestic industry. The point is that only Chinese
producers that supported the petition and that were willing to apply to participate in the
investigation were included in MOFCOM’s definition of the domestic industry.

62.  China argues that no “freestanding distortion test” can be read into Article 4.1 of the AD
Agreement and Article 16.1 of the SCM Agreement.>* China is focusing on the wrong
provisions of the Agreements. The obligation to avoid distortion stems from Article 3.1 of the
AD Agreement and Article 15.1 of the SCM Agreement, which are overarching obligations that
inform the rest of the injury determination.>® Such an obligation is not “freestanding;” it arises
from the requirement that the determination of injury be based on positive evidence and involve
an objective examination. As the Appellate Body explained in EC — Fasteners, in discussing the
interpretation of Articles 3.1 and 4.1 of the Antidumping Agreement, “an investigating authority
bears the obligation to ensure that the way in which it defines the domestic industry does not
introduce a material risk of skewing the economic data and, consequently, distorting its analysis
of the state of the industry.”™* The same can be said of Articles 15.1 and 16.1 of the SCM
Agreement.

63. In short, MOFCOM’s definition of the domestic industry was distorted because it
included only producers that supported the petition.

2. MOFCOM Acted Inconsistently with Articles 3.1 and 4.1 of the AD
Agreement and Articles 15.1 and 16.1 of the SCM Agreement Because
Its Definition of the Domestic Industry Was Limited to a Small Subset
of the Industry

64.  China’s first written submission makes clear that only about one third of domestic
production was included in MOFCOM’s definition of the domestic industry for most of the
period of investigation.”® In other words, MOFCOM'’s definition of the domestic industry
excluded Chinese producers that accounted for more than 60 percent of production for much of
the period of investigation. Even in interim 2009 — the part of the period of investigation when
subject imports allegedly injured the domestic industry — the coverage was only about 42
percent.

65.  While the AD and SCM Agreements do not provide a definition of “a major proportion,”
that does not mean that there are no limitations on how an investigating authority may define the
domestic industry. Article 4.1 of the AD Agreement and Acrticle 16.1 of the SCM Agreement

* China’s First Written Submission, para. 158.

%2 China’s First Written Submission, paras. 162-168.
*% China - GOES (AB), para. 126.

> EC - Fasteners (China) (AB), para. 416.

% China’s First Written Submission, para. 156.
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establish the possibility of defining the domestic industry as “a major proportion of the total
domestic production,” and this is an alternative to defining the domestic industry as “the
domestic producers as a whole.” Since either means of defining the domestic industry is equally
valid, both must be sufficient to ensure that the domestic industry as defined “is capable of
providing ample data that ensure an accurate injury analysis.”®® Accordingly, as the Appellate
Body explained in EC — Fasteners, a proper interpretation of the term “a major proportion”
“requires that the domestic industry defined on this basis encompass producers whose collective
output represents a relatively high proportion that substantially reflects the total domestic
production.”’

66.  The Appellate Body further explained that in certain circumstances it might be
appropriate for investigating authorities to have some flexibility in interpreting “major
proportion.” It recognized that:

[O]btaining information regarding domestic producers may be difficult,
particularly in special market situations, such as a fragmented industry with
numerous producers. In such special cases, the use of “a major proportion”
within the meaning of Article 4.1 provides an investigating authority with some
flexibility to define the domestic industry in the light of what is reasonable and
practically possible. The practical constraint on an authority’s ability to obtain
information regarding the domestic producers may also mean that, in such special
cases, what constitutes “a major proportion of the total domestic production” may
be lower than what is ordinarily permissible in a less fragmented market.*®

However, in this investigation, MOFCOM neither described the domestic industry as fragmented
nor identified any practical constraints on its ability to obtain information. Further, nothing in
the final determination suggests that MOFCOM'’s investigation of automobiles involved any
such special market situations that would warrant a lower threshold for defining “major
proportion.”

67.  China seeks to excuse MOFCOM’s failure to collect data covering a larger proportion of
domestic production by noting that MOFCOM does not have the authority to compel interested
parties to provide data for its investigations.® However, there is no evidence that MOFCOM
even made any effort to obtain information from additional producers on a voluntary basis. In
fact, MOFCOM created a disincentive by requiring that producers apply to participate in the
injury investigation as a prerequisite to submitting information.

68. MOFCOM stated in its final determination that it issued its injury questionnaire to
“known” domestic producers.®® This is certainly not true. CAAM was not the only domestic
producer or association of domestic producers that could have been “known” to MOFCOM.
Indeed, MOFCOM by law would have approved all of the Sino-foreign joint ventures in the auto

% EC — Fasteners (China) (AB), para. 413.

" EC - Fasteners (China) (AB), para. 419.

%8 EC - Fasteners (China) (AB), para. 415.

*° China’s First Written Submission, para. 151.

% Final Determination, section 1.B.3(4), p. 11 (Exhibit USA-02).
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sector.®* It therefore would appear that MOFCOM simply closed its eyes to the existence of
about two-thirds of the industry producing the domestic like product in China.

69. For these reasons, MOFCOM’s definition of the domestic industry does not constitute “a
major proportion of domestic production,” within the meaning of Article 4.1 of the AD
Agreement and Article 16.1 of the SCM Agreement. MOFCOM failed to ensure that the
“domestic industry” was capable of providing “ample data” that would “ensure an accurate
injury analysis.” ® MOFCOM'’s injury determination, which was based on its definition of the
domestic industry, was neither objective nor based on “positive evidence,” as required by Article
3.1 of the AD Agreement and Article 15.1 of the SCM Agreement.

B. MOFCOM’s Price Effects Analysis Is Inconsistent with Articles 3.1 and 3.2
of the AD Agreement and Articles 15.1 and 15.2 of the SCM Agreement

70.  We turn now to MOFCOM'’s price effects analysis. Contrary to China’s assertion,®® the
United States does not merely challenge “certain narrow elements of MOFCOM’s analysis” and
ignore the big picture. The problem is that MOFCOM ignored the big picture, and the overall
factual situation presented in the final determination simply does not support MOFCOM'’s
conclusion with respect to price effects.

71. MOFCOM found that subject imports depressed prices for the domestic like product at
the end of the period of investigation, in interim 2009, the first nine months of that year.** That
is the only adverse price effect that MOFCOM identified. MOFCOM made this finding despite
the fact that subject imports were selling at much higher prices than the domestic like product.
The average unit price of subject imports in interim 2009 was about RMB 411,000, while the
average unit price of the domestic like product was about RMB 316,000. % Moreover, the
decline in the price of subject imports in interim 2009, as compared with interim 2008, was only
3.17 percent, compared to a decline for the domestic product of 10.13 percent.

72.  This scenario presents a difficult question for China: how is it that a 3 percent decline in
the price of the subject imports could have caused a 10 percent decline in the price of the
domestic like product, when the imports were overselling the domestic product by such a wide
margin? MOFCOM'’s explanation is cursory in the extreme®® and implausible on its face.

73.  Asan initial matter, we are puzzled by China’s argument that MOFCOM was not
required to make a finding of price undercutting.®” The United States did not argue in its first
written submission that MOFCOM was required to make such a finding. The United States
merely observed that MOFCOM did not make a finding of price undercutting, in order to

%1 See The Law of the People’s Republic of China on Chinese-Foreign Equity on Joint Ventures (2001 Amendment),
adopted by the National People’s Congress, 15 March 2001 (Exhibit USA-16); Regulations for the Implementation
of the Law of the People’s Republic of China on Joint Ventures Using Chinese and Foreign Investment, issued by
the State Council, 22 July 2001 (Exhibit USA-17).

62 EC — Fasteners (China) (AB), para. 413.

% China’s First Written Submission, para. 180.

% Final Determination, section V1.B.3, p. 63 (Exhibit USA-02).

® Final Determination, section VI.B.1 and 2, p. 63 (Exhibit USA-02).

¢ Final Determination, section V1.B.3, p. 63 (Exhibit USA-02).

87 China’s First Written Submission paras. 186-194.
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identify with precision the type of price effects finding that MOFCOM did make.?® The United
States also argued that MOFCOM failed to address evidence showing that subject imports
oversold the domestic like product in the period in which these imports were supposedly
depressing domestic prices.®® In other words, MOFCOM failed to explain why a modest decline
in the price of subject imports in interim 2009 would lead to a much larger decrease in the
domestic price (on a percentage basis), especially when subject imports were overselling the
domestic like products by a large amount.

74, MOFCOM gave two reasons for its conclusion that subject imports had depressed
domestic prices in interim 2009: (1) “parallel pricing,” and (2) the rising market share of subject
imports, especially at the end of the period of investigation. Neither of these is sufficient to
explain MOFCOM'’s price depression finding.

75.  With respect to parallel pricing, MOFCOM’s conclusion that the prices of the domestic
like product and subject imports were moving in tandem is belied by the relevant data, which
showed that these prices diverged significantly in 2007. We present here a graphic illustration of
the pricing data MOFCOM presented in its final determination:

%8 U.S. First Written Submission, para. 126
% U.S. First Written Submission, paras. 139-140.
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Average Unit Prices of Subject Imports and the Domestic Like Product
Presented in MOFCOM’s Final Determination™
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76.  As one can see, the data on the record before MOFCOM plainly show that there was no

price parallelism.

77.  China takes issue with the U.S. argument that, because of a sharp divergence in prices in
the 2006-2007 period, the record did not show parallel pricing.”* However, China’s argument
actually shows that MOFCOM'’s parallel pricing finding was at such a level of generality as to be
virtually meaningless. According to China’s preferred translation, the final determination states
that “change trends of the price of product under investigation and the price of the domestic like

product were consistent basically,” and that they increased from 2006 to 2008 “in genera

| 372

Observations at this level of generality are simply not enough for an investigating authority to, in
the Appellate Body’s words, “understand whether subject imports have explanatory force for the
occurrence of significant depression . . . of domestic prices.”"

" The data in this line graph are presented in the U.S. first written submission at para. 134, and are taken from
MOFCOM’s final determination, section VI.B.1 and 2, p. 63 (Exhibit USA-02). MOFCOM did not present data for
interim 2008 in the final determination. The data reflected in the graph for interim 2008 are derived from the data
for interim 2009 and the percentage change from interim 2008 to interim 2009, which were presented in the final

determination.

™ China’s First Written Submission, paras. 195-199.
"2 China’s First Written Submission, para. 197.

"® China — GOES (AB), para. 138.
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78. Furthermore, even if there had been parallel pricing, merely identifying the existence of

such a price trend does nothing to explain how the effect of subject imports was to significantly

depress prices for the domestic like products. MOFCOM said nothing in the final determination
to explain how parallel pricing caused the depression of domestic prices.

79. MOFCOM’s second reason for finding price depression in interim 2009 is equally
unconvincing. MOFCOM found that the rising market share of subject imports, especially at the
end of the period of investigation, resulted in price depression for the domestic like product.”
However, MOFCOM failed to explain this conclusion, which was, in fact, contradicted by other
evidence. MOFCOM'’s final determination shows that the market share of the domestic like
product also increased from interim 2008 to interim 2009, nearly as “sharply” as that of subject
imports. In other words, subject imports were not taking market share from the domestic like
product. Rather, both subject imports and the domestic like product took market share from
Chinese producers not included in MOFCOM’s definition of the domestic industry and from
non-subject imports during this period. Under these circumstances, it is hard to see how the
increase in market share of subject imports could have depressed the price of the domestic like
product, and MOFCOM’s determination gives no indication of how it considered these facts.

80.  China argues that MOFCOM’s finding of price depression in interim 2009 was explained
by the increase in the volume or market share of subject imports, both throughout the period of
investigation and in interim 2009.” This is unpersuasive. The increases in the volume of subject
imports in the 2006-2008 period were commensurate with rising consumption of the subject
merchandise in the Chinese market.”® These increases resulted in only a very slight rise in the
market share of subject imports, from 9.97 percent in 2006 to 10.74 percent in 2008.”" It is true
that the domestic industry as defined by MOFCOM lost market share in the 2006-2008 period,
but this was almost entirely because of gains made by Chinese producers not included in
MOFCOJQ/I’S definition of the domestic industry and third-country imports, not the subject
imports.

81.  The increase in the market share of subject imports in interim 2009 occurred at a time
when the domestic industry’s market share also increased, by almost the same amount.” It is
clear that the increase in the volume or market share of subject imports, when taken in its proper
context, has no “explanatory force for the occurrence of significant depression . . . of domestic
prices” in interim 2009.%° The domestic industry may have been lowering its prices in interim
2009 to recapture lost market share, as China claims,® but it was, for the most part, not market
share that it had lost to subject imports.

™ Final Determination, section VI.B.2, p. 63 (Exhibit USA-02).

"> China’s First Written Submission, paras. 178, 179, and 192.

78 Final Determination, compare section VI.A.1, p. 62 with section VI.C.1., p. 64 (Exhibit USA-02).

" Final Determination, section VI.A.2, p. 62 (Exhibit USA-02).

"8 Final Determination, section VI.A.2, p. 62 (subject import market share) and section VI.C.5, p. 65 (domestic
products market share) (Exhibit USA-02).

’® Final Determination, section VI.A.2, p. 62 (subject import market share) and section VI.C.5, p. 65 (domestic
products market share) (Exhibit USA-02).

¥ China - GOES (AB), para. 138.

8 China’s First Written Submission, para. 216.
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82.  The integrity of MOFCOM’s finding that subject imports were responsible for price
depression is also undercut by MOFCOM’s use of average unit values or “AUVs.” Differences
in AUVs may reflect changes or variations in product mix, not differences in pricing. The
Appellate Body has been clear on the need to ensure price comparability when making price
comparisons.®* In light of the varying grades of the automobiles MOFCOM was comparing,
MOFCOM should have made necessary adjustments to ensure price comparability, or, at the
very least, it should have explained why such adjustments were not necessary.

83.  China defends MOFCOM’s use of AUVs in its price effects analysis by arguing that the
relevant WTO agreement provisions do not require any specific methodology when examining
price trends. But, as the Appellate Body recognized in China — GOES, although Articles 3.2 and
15.2 do not specify a particular methodology for evaluating price effects, a failure to ensure price
comparability would not be consistent with the requirements under Articles 3.1 and 15.1 that a
determination of injury be based on “positive evidence” and involve an “objective examination”
of the effect of subject imports on the prices of domestic like products.®®

84.  China takes the position that the Appellate Body report in China — GOES is not relevant
because that dispute “presented different facts and a different issue that are not present here.”®*
The United States relies on the China — GOES report for its discussion of the rigor of the inquiry
required under Articles 3.2 and 15.2,% and of the relationship of the various paragraphs of
Articles 3 and 15 to one another,®® and not for the report’s discussion of facts and issues
particular to that dispute. The treatment of those broader analytic issues in the China — GOES
Appellate Body report provides useful guidance for the Panel in this dispute.

85.  China also maintains that MOFCOM established that there was a sufficient competitive
overlap between subject imports and the domestic product to warrant the use of AUVs in the
price effects analysis.®” The United States submits that MOFCOM'’s analysis (much of which
occurred in the context of MOFCOM’s discussion of the scope of the investigation and the
definition of the domestic like product, and not in the context of a discussion of price effects)
was at such a level of generality that it failed to establish the degree of competitive overlap that
would make an analysis of price effects meaningful. For example, the section of MOFCOM’s
preliminary determination from which China quotes in its first written submission notes that the
subject imports and the domestic like product are: (1) “generally the same . . . in terms of size of
automobile bodies, wheel base and performance indicators;” (2) that both “are used for
passengers and daily transportation;” (3) that they “overlap partially in terms of prices and
consumers;”®® and (4) that “[s]Jome consumers own both the product under investigation and the
product produced by Chinese producers.”®

8 China — GOES (AB), para. 200.

8 China — GOES (AB), para. 200.

8 China’s First Written Submission, para. 193.

8 U.S. First Written Submission, para. 131.

8 U.S. First Written Submission, para. 149.

8 China’s First Written Submission, paras. 200-206.
® Preliminary Determination, p. 29 (Exhibit CHN-05).
8 Preliminary Determination, p. 31 (Exhibit CHN-05).
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86.  One U.S. respondent presented to MOFCOM detailed sales data showing that the Chinese
national manufacturers and the U.S. automobile producers concentrated their sales on different
grades. The Chinese national manufacturers sold primarily entry level vehicles, while U.S.
producers sold primarily premium and luxury vehicles.** MOFCOM'’s decision to disregard this
detailed information showing attenuated competition, in favor of a generalized assessment,
underscores the lack of objectivity in both its price effects analysis and its causation analysis.

87. In China — GOES, the Appellate Body emphasized the importance of price
comparability.” China argues that the Appellate Body’s analysis applies only in the context of
price undercutting.”® This argument, though, is belied by the language of the Appellate Body’s
report, which reads as follows, in relevant part:

[A]lthough there is no explicit requirement in Articles 3.2 and 15.2, we do not see
how a failure to ensure price comparability could be consistent with the
requirement under Articles 3.1 and 15.1 that a determination of injury be based on
“positive evidence” and involve an “objective examination” of, inter alia, the
effect of subject imports on the prices of domestic like products. Indeed, if
subject import and domestic prices were not comparable, this would defeat the
explanatory force that subject import prices might have for the depression or
suppression of domestic prices.*

It is clear from this passage that the Appellate Body’s discussion of the importance of
comparability between the imported and domestic articles in a price effects analysis was not
limited to an analysis of underselling.

88. In sum, as we have demonstrated, MOFCOM’s finding of price depression during interim
2009 is not supported by the evidence on the record, and its consideration of price effects is not
based on “positive evidence” and did not “involve an objective examination.” Consequently,
MOFCOM acted inconsistently with Articles 3.1 and 3.2 of the AD Agreement, and Articles
15.1 and 15.2 of the SCM Agreement, in conducting its price effects analysis.

C. China’s Causation Analysis Is Inconsistent with Articles 3.1 and 3.5 of the
AD Agreement and Articles 15.1 and 15.5 of the SCM Agreement

89. Finally, we will address MOFCOM’s analysis of the causal link between subject imports
and the condition of the domestic industry. Not only is MOFCOM’s causation analysis
compromised by its flawed definition of the domestic industry and price effects analysis, but it
also suffers from a number of other defects.

90.  Asan initial matter, we note China’s suggestion that the United States has “selectively
cit[ed] isolated data and ignor[ed] the complete picture.”® On the contrary, it is MOFCOM that
selectively cited the few elements of data that may have lent some support to its conclusion while

% gee U.S. Respondent Comments on the Preliminary Determination, Table 6, pp. 50-51 (Exhibit USA-12).
°1 China - GOES (AB), para. 200.

% See China’s First Written Submission, para. 213.

% China - GOES (AB), para. 200 (emphasis added).

% China’s First Written Submission, para. 224.
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ignoring the bulk of information on the record tending to suggest that no relationship of cause
and effect existed between the subject imports and any difficulties experienced by the Chinese
domestic industry.

91. China also argues that “[s]ubject imports need only be a “cause,’ not the sole or
significant cause, and may be one of many causes and still satisfy Articles 3.5 and 15.5.%
While China’s position is unobjectionable in this regard, it is also beside the point. Taking the
evidence on the record before MOFCOM as a whole, i.e., looking at the complete picture, there
simply is no support for MOFCOM'’s conclusion that subject imports were in any way a cause of
material injury to the Chinese domestic industry. When MOFCOM’s causation analysis is
subjected to scrutiny, it becomes clear that the evidence on which MOFCOM relied does not
support the conclusion that MOFCOM reached, and the evidence that MOFCOM ignored
provides further confirmation of MOFCOM’s error.

92.  Justas it did in connection with its price effects analysis, MOFCOM relied on the
increase in the volume and market share of subject imports to support its causation analysis, but
again it failed to take into account that the market share of the Chinese domestic industry also
increased, nearly as sharply as that of the subject imports, in interim 2009.® In other words,
subject imports took market share from some combination of Chinese producers not included in
MOFCOM'’s definition of the domestic industry and third-country imports, not from the
domestic industry as defined by MOFCOM.

93.  China responds to this by arguing that MOFCOM fully examined the role of third country
imports and found that they did not affect the causal link in this case.”” China misses the point.
The question is not whether third-country imports injured the domestic industry in interim 2009,
but whether the increase in the market share of subject imports in interim 2009 was at the
expense of the domestic industry or of third country imports. MOFCOM in its final
determination — and China in its first written submission — never explain why an increase in the
market share of subject imports that coincided with an increase in the market share of the
domestic industry leads to the conclusion that subject imports caused injury to the domestic
industry.

94.  China also argues that the United States should not have focused on interim 2009 — the
only time in the period of investigation during which MOFCOM found that the injury occurred —
but should have considered the development of imports over the entire period of investigation.
China contends that the market share of subject imports rose by 3.5 percent over the period of
investigation, whereas the market share of nonsubject imports remained “relatively stable.”®
This observation is based on an improper end point-to-end point comparison of a whole year
(2006) with an interim period (interim 2009). Over the 2006-2008 period, it was the market
share of subject imports that remained relatively stable (rising only from 9.97 percent to 10.74
percent),” while the market share of nonsubject imports and Chinese producers not included in

% China’s First Written Submission, para. 224.
% Final Determination, section VII.A, p. 69 (Exhibit USA-02).
° China’s First Written Submission, para. 232.
% China’s First Written Submission, para. 232.
% Final Determination section VI.A.2. p. 62(Exhibit USA-02).
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the “domestic industry” increased much more significantly (from 71.34 percent to 79.67
percent).’® In short, the development of subject imports prior to interim 2009 provided no basis
for attributing injury to the domestic industry in interim 2009 to subject imports in prior years.

95. MOFCOM also failed to account for the significant decline in the domestic industry’s
productivity throughout the period of investigation. This decline was sustained and sharp.
Productivity fell from 3.92 units/person in 2006, to 2.92 units/person in 2008, or by 25
percent.’®* From interim 2008 to interim 2009, when MOFCOM found that the injury occurred,
productivity fell from 2.56 units/person to 1.71 units/person, or by 33.24 percent.'® In its
analysis, MOFCOM completely ignored the role that this drop in productivity played in the
domestic industry’s financial performance.

96. In its first written submission, China argues that productivity was not a meaningful or
significant factor to be examined when considering the causal link between subject imports and
material injury because labor costs are a relatively insignificant part of the cost of manufacturing
a vehicle in China.’® An examination of the relevant data, however, shows that most of the
decline in the domestic industry’s pre-tax profits from interim 2008 to interim 2009 (a decline of
RMB 493 million) can be attributed to the near-doubling of labor costs over this period (an
increase of RMB 406 million).’®* The domestic industry’s sagging productivity cannot be
dismissed as an insignificant factor in the non-attribution analysis required by Article 3.5 of the
AD Agreement and Article 15.5 of the SCM Agreement.

97. MOFCOM also failed in its causation analysis to recognize the lack of competition
between subject imports and the domestic like product. As discussed above, MOFCOM’s
analysis of the competitive overlap between subject imports and the domestic like product was
superficial. MOFCOM failed in any meaningful way to address the evidence put on the record
showing that U.S. producers and the Chinese domestic industry focused on different segments of
the automobile market.'®

98.  China attempts to rebut the U.S. arguments concerning the lack of competition between
subject imports and the domestic like product by pointing to the fact that subject imports
undersold the domestic like product in one year of the period of investigation, in 2007.*% In fact,
China’s argument only serves to underscore the competitive disconnect between subject imports
and the domestic product. This is because the underselling in 2007 had absolutely no effect on
domestic prices, which rose in both 2007 (by 11 percent) and 2008 (by 17 percent).'”’

99.  Another defect in MOFCOM’s causation analysis is that MOFCOM failed to take into
account the sharp drop in demand in the Chinese market in interim 2009. Although MOFCOM
recognized that demand contracted by almost 22 percent in interim 2009, as compared with

1% Derjved from Final Determination sections VI.A.2. and VI.C.5., pp. 62 and 65 (Exhibit USA-02).
191 Final Determination section VI.C.13, p. 67 (Exhibit USA-02).

192 Final Determination section VI.C.13, p. 67 (Exhibit USA-02).

193 China’s First Written Submission, para. 238.

104 See China First Written Submission, para. 238 n. 256.

105 See U.S. First Written Submission, paras. 164-168.

19 China’s First Written Submission, paras. 207-208 and 248.

197 Final Determination, section V1.B.2, p. 63 (Exhibit USA-02).
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interim 2008, it dismissed this as a cause of injury to the domestic industry without any cogent
explanation.’®

100. China’s explanation in its first written submission of how MOFCOM analyzed the drop
in demand merely underscores the problem. China points to portions of the final determination
in which MOFCOM dismissed declining demand as a cause of injury because the domestic
industry “still kept increasing production and sales.”*®® It appears from the evidence on the
administrative record that the domestic industry found itself in the unfortunate position of
ramping up production just as demand fell sharply, and that it had to decrease its prices in
interim 2009 in order to move its excess production. These actions are not properly attributable
to subject imports, but rather to ill-considered decisions made by the domestic industry. It
appears that MOFCOM did indeed attribute the injury from declining demand to the subject
imports, contrary to the prohibition on doing so in Article 3.5 of the AD Agreement and Article
15.5 of the SCM Agreement.

101. MOFCOM also failed adequately to address other factors that likely accounted for the
challenges experienced by the Chinese domestic industry in interim 2009, such as the increase in
the sales tax in China on larger engine vehicles, and the sharp increases in wages and
employment, coupled with the decline in productivity, in the Chinese domestic industry in
interim 20009.

102. Inshort, MOFCOM did not fulfill its obligations under the Agreements to establish a
causal link between the imports under investigation and the injury sustained by the domestic
industry, and its causation determination was not based on positive evidence and did not involve
an objective examination. Consequently, China acted inconsistently with Articles 3.1 and 3.5 of
the AD Agreement and Articles 15.1 and 15.5 of the SCM Agreement.

VIll. CONCLUSION

103.  Mr. Chairperson and members of the Panel, this concludes the opening statement of the
United States. We thank you for your attention. We would be pleased to respond to any
questions you may have.

198 Final Determination, section V11.B.2, pp. 70-71 (Exhibit USA-02).
199 China’s First Written Submission, para. 250.



