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Mr. Chairperson, Members of the Panel:

1. The United States once again thanks you, and the Secretariat staff assisting you, for your
ongoing work in this dispute. In this statement we provide closing remarks as well as comments
on the complainant’s responses to the Panel’s questions during the first day of this meeting.

A. Complainant’s Approach to Defining Safeguard Measures Under Article XIX
Would Lead to Absurd Results

2. You have heard the parties’ arguments at length. Now let us put into perspective the
matter before the Panel. The border measures at issue are not new or mysterious; they are
customs duties — tariffs — and quotas. Under WTO and GATT rules duties must be applied on an
MFN basis (under Article 1:1) and maintained within bound levels (under Article 11:1). Quotas
are generally prohibited (under Article XI:1).

3. If a Member, like the United States here, wishes to deviate from these basic obligations, it
must have a valid basis to do so. Many such bases exist in the WTO Agreements.

4. Let’s take duties. A Member may deviate from the obligations of Articles I and II by
imposing non-MFN duties in excess of its bound commitment levels if those duties are applied
consistent with Article VI and the attendant obligations in the AD Agreement or the SCM
Agreement; or consistent with Article XIX and the Agreement on Safeguards. All three rights
allow a Member to impose duties to protect its domestic industry from the effects of imports.

5. And, of course, a Member may justify what might otherwise constitute WTO-inconsistent
behavior if it satisfies the requirements of any general exceptions (under Article XX) or security
exceptions (under Article XXI). This is the case here, for example, where the United States has
taken its action pursuant to Article XXI for the protection of its essential security interests. But
because each of these bases exists for a Member to justify a deviation from its obligations, any
such deviation would not be supported by all of them. They each have their own respective
requirements. Rather, only one basis is needed, and it is for the acting Member to choose, based
on its own policy preferences and objectives, which basis to pursue.

6. Complainant has argued that the United States has not availed itself of its Article XXI
rights, but instead has imposed a safeguard duty under Article X1X. Accordingly, complainant
asks the Panel to review the measures’ consistency with that article and with the Agreement on
Safeguards, and to find that the United States has failed to comply with its requirements. As far
as the United States is aware, never before in WTO dispute settlement — nor perhaps any other
proceeding — has a complainant attempted to impose on a respondent its defense. For while
complainant argues that the Agreement on Safeguards is not a defense but a set of obligations,
there is no question that Article XIX and the Agreement on Safeguards set out obligations that
must be met in the event a Member wishes to deviate from its tariff obligations. Were it
permissible to impose any duty a Member wished, none of us would be here as no rights or
obligations would be at stake.

7. So, the United States has imposed duties on certain steel and aluminum products on a
non-MFN basis and in excess of the levels set out in its WTO Goods Schedule. It has done so to
counter the effects of imports of these products on its own domestic industry. Complainants
suggest these facts are sufficient for the Panel to find that, notwithstanding the intention,
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statements or actions of the United States, the duties constitute a safeguard, but a safeguard not
complying with the requirements of Article XIX or the Agreement on Safeguards because,
among other things, the affected products were not being imported into the United States in such
increased quantities and under such conditions as to cause or threaten serious injury to domestic
producers of like or directly competitive products.

8. The United States does not contend that its measures were applied consistent with the
Agreement on Safeguards. As we have stated, the measures were applied pursuant to Article
XXI and not Article XIX. Nor does the United States contend that the duties were applied
consistently with the AD Agreement or the SCM Agreement. The United States does not
contend for that matter that they were taken for the conservation of natural resources or for the
protection of human health. But complainant does not suggest that the Panel make findings of
inconsistency under these other articles. And to be sure, no WTO panel faced with Article | or
Avrticle 11 claims has first examined whether an action is in fact a safeguard measure or whether
some other defense not invoked or submitted by the responding Member might apply.

9. Complainant does not argue, for example, that the steel and aluminum duties are
antidumping duties that fail to meet the requirements of Article VVI. Nor does the complainant
argue that the duties are countervailing duties. As complainant charges, the United States has
breached Article XIX and the Agreement on Safeguards, just as presumably it would agree that
the United States breached the AD or SCM Agreements in imposing the duties at issue.

10.  Why the Agreement on Safeguards — but not the AD or SCM Agreement, or Article XX?
We know the answer: “rebalancing.” After the United States imposed its measures complainants
wished to retaliate immediately. But having charged the United States with acting outside the
WTO, complainant wished to appear to act within the rules. Normally, of course,
countermeasures are imposed, if at all, at the end of a successful dispute settlement challenge.
By characterizing the U.S. measures as safeguards, complainant sought to avoid that delay.

11.  Complainant has suggested that the United States is trying to act with impunity through
its arguments in this dispute. Such arguments misstate the underlying events, however, and only
disguise the complainant’s own self-serving motives in bringing this dispute.

12. If the Panel were to adopt complainant’s approach, any Member could effectively declare
— unilaterally — that another Member’s border measures were safeguard measures pursuant to
Article XIX, simply by arguing that the duties comply with the Appellate Body’s incomplete
“constituent features.” To recall, the features discussed by the Appellate Body are (1) that the
measure “must suspend, in whole or in part, a GATT obligation or withdraw or modify a GATT
concession,” and (2) “the suspension, withdrawal, or modification in question must be designed
to prevent or remedy serious injury to the Member’s domestic industry caused or threatened by
increased imports of the subject product.”?

13. The Appellate Body’s findings mimic the language of Article XIX and the Agreement on
Safeguards, which makes sense, as they were addressing a situation in which a Member had
claimed to take a safeguard measure. But according to complainant’s arguments, the test can be
satisfied by showing that respondent’s measure: (1) breaches one of its GATT concessions, and
(2) is designed to prevent or remedy injury to the Member’s domestic industry. Complainant is

! Indonesia — Iron or Steel Products (AB), para. 5.60.
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not arguing that the U.S. measure is a safeguard because the injury to the domestic industry is in
fact serious, or that it is in fact caused or threatened by increased imports. Rather, it is the
complainant itself that is attributing this “design” to the U.S. measure.

14.  Complainant’s approach leads to absurd results because it would permit almost any
border measure — including as countermeasures under Article 22.2 of the DSU — to be deemed
safeguard measures by other Members or a panel, and allow other Members to assert a right to
rebalance.?

15.  Turkey suggests that countermeasures could be distinguished from safeguard measures
under Article XIX because “DSB-authorized countermeasures are very different from any trade
remedy measure, as they do not address causes of injury in the same manner as trade remedy
measures,” and instead countermeasures “may be invoked when the responding Member ‘fails to
bring the measure found to be inconsistent with a covered agreement into compliance therewith
or otherwise comply with the recommendations and rulings’ of the DSB”.”® Turkey’s argument
ignores, however, that the same action may be regarded differently by different Members, or by a
WTO panel. In Turkey’s words, one Member may regard certain action as being taken because
another Member has failed to bring a measure found to be inconsistent with a covered agreement
into compliance, while another Member (or a panel) may regard that action as addressing causes
of injury in the manner of a trade remedy measure. It also ignores the probability that
countermeasures would in fact be imposed for both such purposes, as a complaining Member
may — and likely would — seek compliance with WTO findings in order to prevent or remedy
injury to a domestic industry.

16. The absurdity of this result highlights the importance of the acting Member’s
identification or invocation of the legal basis for the deviation from its obligations. If no basis is
proffered, then the Member simply breaches its obligations. In the case of countermeasures, the
basis is a grant — upon request — of legal authority to suspend concessions from the DSB. And in
the case of Article XIX, that basis is the invocation of Article XI1X through providing notice to
Members and the meeting of certain conditions. As explained, Article X1X makes clear that
invocation through notice is a fundamental, condition precedent for a Member’s exercise of its
right to take action under Article X1X and the application of safeguards rules to that action.*
This interpretation is clear from the ordinary meaning of the text of Article XIX, in its context,
and is confirmed by the negotiating history of both Article XIX and the Agreement on
Safeguards.®

17. Apart from this misconstruction of Article XIX, complainant’s approach also risks
serious consequences to the WTO. Having already imposed retaliatory duties in response to the
U.S. measures, complainant does not pursue this dispute to attain additional rights to resolve the
dispute — namely, the right to suspend concessions under DSU Article 22. Complainant has
already suspended concessions to the United States under the guise of “rebalancing,” and its only

2 See U.S. Response to the Panel’s Question 5(¢)-(f), paras. 22-24.
3 Turkey’s Response to the Panel’s Question 5.
4 See U.S. Second Written Submission, Section IV.

5See U.S. Second Written Submission, Section V.
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objective in this dispute is to have the Panel pronounce on the validity of the U.S. security
measures.

18. To take a step back, the measures challenged are on steel and aluminum (key sources for
military vehicles, weapons, and systems for critical national infrastructure) that the United States
has taken for national security purposes. The complainant urges the Panel to review these
security measures and conclude that the United States could not have considered them necessary
for the protection of its essential security interests and taken in time of “war or other emergency
in international relations.” The complainant urges the Panel to conclude that security measures
cannot have the goal or the effect of protecting an industry, even an industry that is vital to our
national security and whose decline threatens to impair our national security. Although
complainant purports to appeal to your common sense, complainant’s approach is not only
inconsistent with the text of Articles XI1X and XXI, but also defies common sense.

19.  Adopting complainant’s approach would lead to the proliferation of disputes, such as this
one, which ask WTO panels to adjudicate the types of security actions that have always been
taken, but which have not previously been subject to WTO disputes. The WTO was created with
a focus on economic and trade issues, and not to seek to resolve sensitive issues of national
security and foreign policy which are fundamental to a sovereign State’s rights and
responsibilities. Such dispute settlement actions are not necessary, not productive, and only
diminish the WTO’s credibility.

20.  The United States is well aware of its WTO obligations, including its right to impose a
safeguard duty and how to provide the requisite notice and opportunity for consultation, as
evidenced by its recent invocation of Article XI1X with respect to solar products, large residential
washers, and blueberries. Similarly, the United States has imposed numerous antidumping and
countervailing duties — including on some of the same products at issue in these disputes — all
pursuant to the rights provided under Article VI and the AD and SCM Agreements. As the
United States has made clear, however, the measures at issue are not safeguard measures (or AD
or CVD measures), but are security measures taken pursuant to Article XXI.

21.  The United States has acknowledged the consequences of invoking Article XXI,
including that other Members may take reciprocal actions or seek other actions under the DSU,
including a non-violation claim. These consequences provide recourse to affected Members, but
without adjudicating essential security issues in dispute settlement. This approach properly
respects the balance of rights and obligations agreed to by the Members, and reflects the text of
Article X1X and Article XXI(b) as interpreted in accordance with the customary rules.

22, Consistent with the text of Article XXI and the Panel’s terms of reference under DSU
Article 7.1, and past GATT practice, the Panel should decline complainant’s invitation to make
findings where none would assist the parties in the settlement of their dispute.

B. Invocation through Notice is a Condition Precedent for a Member’s Exercise of its
Right to Take Action under Article X1X and for the Application of Safeguards Disciplines

1. Complainant Misconstrues the U.S. Arguments Regarding Other WTO
Agreement Provisions Requiring Invocation
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23.  Asthe Panel’s Question 4 recognized, the United States has described numerous other
WTO provisions that — like Article XIX — contemplate a Member exercising a right through
invocation and that contain structural features that are similar to Article XIX.°

24, By discussing these provisions, the United States does not argue that notification
requirements are prerequisites in every instance. Rather, the United States observed the
numerous provisions of the covered agreements that, like Article XIX, grant Members the right
to take particular action when certain conditions are met — should the acting Member invoke its
right to do so. Such provisions are relevant context demonstrating that granting Members the
right to take particular action when certain conditions are met — should the acting Member
invoke its right to do so — is an ordinary part of the WTO Agreement.

25.  Of course, invocation is not required for other provisions of the covered agreements — but
these provisions’ existence does not change the requirements of Article XIX or of other
provisions that do require invocation. In some provisions notification may serve as a procedural
requirement, but the existence of such provisions does not change that notification under Article
12 relates to both the applicability of safeguard disciplines and the consistency of those measures
with the safeguards disciplines. Each provision should be interpreted based on its own terms.

26.  Turkey is wrong when it suggests that Article 12.8 of the Agreement on Safeguards
supports its view that invocation is not a condition precedent to the right to apply a safeguard
measure, and that the U.S. position is inconsistent with a 1989 communication from the United
States during the negotiation of what became the Agreement on Safeguards.” Turkey points to
U.S. language from the 1989 communication regarding a mechanism for counter-notifications if
a Member failed to notify a safeguard measure, and suggests that “[t]he obvious premise of this
mechanism is that a Member could challenge action by another Member as a safeguard measure
even in circumstances where the importing Member had not “invoked” safeguard disciplines.”
Turkey misconstrues the U.S. statement.

27.  The language in question relates to what became Article 12.8. The Agreement on
Safeguards has elaborated procedural requirements to expand the scope of information a Member
provides to other Members regarding that invocation and proposed action.® A Member that does
not provide information consistent with the elaborated notification requirements would breach
these procedural obligations, but this does not mean that the notification obligations in Article 12
subsume the requirement to give notice in writing under Article X1X:2 of proposed action.

28.  Inaddition, Turkey’s argument is not supported by the text of Article 12.8, which refers
to counternotifications regarding “any measures or actions dealt with in this Agreement.”% As
these words make clear, this provision relates only to notifications that Members are required to

® See U.S. Second Written Submission, Section IV.A.2.

" Turkey’s Opening Statement, paras. 14-15.

8 Turkey’s Opening Statement, para. 16.

® See U.S. Response to the Panel’s Question 8, paras. 29-32.
10 Emphasis added.
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make by the Agreement on Safeguards and would not permit a Member to notify the Committee
on Safeguards of another Member’s invocation pursuant to Article XIX:2.

29. Turkey also neglects to highlight more telling language on the first page of the 1989 U.S.
communication. As stated there, “[m]easures taken for the above purpose [to prevent or remedy
serious injury to domestic producers caused by increase imports...] or having such effect not
provided for under other GATT Articles ... shall be subject to the provisions of this
Agreement.”'! This statement reflects two U.S. assertions in this dispute: (1) that a number of
different measures might involve features of a safeguard measure, or be said to have what some
might call a safeguard objective, and (2) as provided in Article 11.1(c), that the Agreement on
Safeguards does not apply to such measures sought, taken, or maintained pursuant to provisions
of the GATT 1994 other than Article XIX.

2. Article 11.1(c) Establishes that the Agreement on Safeguards Does Not Apply
to the Measures At Issue

30. Under Article 11.1(c), the Agreement on Safeguards “does not apply to measures sought,
taken or maintained by a Member pursuant to provisions of GATT 1994 other than Article XIX.”
Here, the United States has attempted to take — and succeeded in taking — the measures at issue
in accordance with Article XXI; accordingly the Agreement on Safeguards “does not apply.”

31. This result is consistent with Article 11.1(a), which provides “[a] Member shall not take
or seek any emergency action on imports of particular products as set forth in Article XIX of
GATT 1994 unless such action conforms with the provisions of that Article applied in
accordance with this Agreement.” The United States is not seeking or taking action “as set forth
in Article XIX”; therefore, the action need not conform with the provisions of Article XIX
applied in accordance with the Agreement on Safeguards.

32. Turkey has suggested that “[w]hether a measure falls under Articles 11.1(a) or 11.1(b),
on the one hand, or Article 11.1(c), on the other hand . . . . should be determined by analysing the
measure’s form, design, structure, and intended operation, in particular, whether it pursues an
objective set out in Article XIX, or another GATT provision.”*? This suggestion ignores,
however, that there may be some overlap in the scope of measures potentially covered by both
the Agreement on Safeguards and Article XXI, and a Member could take any number of actions
in response to what it might consider economic emergencies, such as raising its ordinary customs
duty.®* Whether the Agreement on Safeguards, Article XXI, or another provision applies,
however, depends on the legal basis pursuant to which the Member takes the relevant action.

33.  Article 11.1(a) provides that when a Member takes or seeks emergency action on imports
“as set forth in Article XIX”, it must comply with Article XIX and the Agreement on Safeguards.
However, a Member may take what might be called “emergency action” under a number of
provisions, including Article XXI. Article 11.1(a) of the Agreement on Safeguards does not
limit a Member’s choice of action. As provided in Article 11.1(c), when a Member has “sought,

11 Submission by the United States, Negotiating Group on Safeguards, MTN.GNG/NG9/W/23 (June 13, 1989)
(emphasis added) (TUR-70).

12 Turkey’s Response to the Panel’s Question 94, para. 1.119.
13 See U.S. Response to the Panel’s Question 74, paras. 320-340.
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taken or maintained” actions pursuant to provisions of the GATT 1994 or the WTO Agreement
other than Article X1X, the Agreement on Safeguards — including Article 11.1(a) — “does not
apply.”

34.  Asexplained above, a number of different measures might involve features of a
safeguard measure, or be said to have what some might call a safeguard objective. For example,
in the face of increased imports causing injury, a Member might increase its ordinary customs
duty consistent with Article Il of the GATT 1994; a Member might impose an antidumping or
countervailing duty if dumping or subsidization is also present; or a Member might impose an
SPS measure if the measure is also necessary to protect human, animal, or plant life or health.
But if the Member has not chosen to act under Article XIX, any safeguard objective the measure
might be thought to have does not have independent relevance to the rights and obligations
implicated by that measure. The negotiators of the Agreement on Safeguards shared this
understanding, as they distinguished the work of the Committee on Safeguards from the “several
articles and provisions of a safeguard nature,” including Article XXI in the GATT 1947 (now the
GATT 1994).14

3. Complainant Misconstrues the Words “Suspend,” “Modify,” and
“Withdraw” in Article XIX of the GATT 1994

35. In Question 3, the Panel asked the Parties to consider the words “suspend,” “modify,”
and “withdraw” and their relationship to other parts of Article XIX. As the United States
explained, these terms describe what a Member is permitted to do in relation to its WTO
commitments if it meets the conditions of Article XIX and the Agreement on Safeguards. Under
Article XIX, Members have the right — but not an obligation — to apply a safeguard, subject to
certain requirements

36. In its response to this question, Turkey appears to collapse Article XIX’s references to
suspension, withdrawal, and modification with the question — which should be separate — of
whether a product is being imported into the territory of that contracting party in such increased
quantities and under such conditions as to cause or threaten serious injury to domestic producers
in that territory of like or directly competitive products. Turkey’s characterization would
effectively remove the words suspend, modify, and withdraw from Article XIX, and negate what
Turkey itself argues is one of the two “constituent features” of a safeguard measure.

37.  Whether an obligation is suspended, withdrawn, or modified is an incidental legal
characterization that attaches if a Member is seeking to take action pursuant to Article XIX and
has complied with the conditions set forth in Article X1X and the Agreement on Safeguards. A
measure does not itself suspend an obligation or withdraw or modify a concession; instead, a
Member must claim an obligation is suspended (or a concession is withdrawn or modified) to
justify taking particular action. If the Member does not make such a claim, the Member would
simply breach another commitment (e.g., Article 1), unless it has another basis to take the action.

38. As the United States has explained, in relation to the measures at issue, the United States
has explicitly and repeatedly invoked GATT 1994 Article XXI. No obligation or concession

14 See U.S. Response to the Panel’s Question 81, paras. 359-363; Negotiating Group on Safeguards, Communication
from Switzerland, MTN.GNG/NG9/W/10 (Oct. 5, 1987), at 1 (US-167); Negotiating Group on Safeguards,
Communication by the Nordic Countries, MTN.GNG/NG9/W/16 (May 30, 1988), paras. 1-2 (US-168).
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may supersede the right to take action under that provision, as the text of Article XXI confirms
that “[n]Jothing in this Agreement shall be construed ... to prevent” a Member “from taking any
action which it considers necessary for the protection of its essential security interests.”
Accordingly, in taking action under Section 232, the United States has acted consistently with its
existing rights under the covered agreements, and has not “suspended in whole or in part a
GATT obligation or withdrawn or modified a GATT concession” within the meaning of Article
X1X.1® Complainant’s assertions to the contrary are not correct.'®

C. The United States Has Properly Invoked Article XXI(b), Including Article XXI(b)(iii),
And Has Substantiated This Defense Even Under Complainant’s Interpretation

39.  Asthe United States has explained in response to the Panel’s Question 5(a) and in its
prior submissions, the text of Article XXI(b) does not require the Member exercising its right
under Article XXI(b) to identify the relevant subparagraph ending to that provision that an
invoking Member may consider most relevant.!” The text only requires that a Member consider
a measure necessary for the protection of its essential security interests —and does not require
notification in writing as in Article XIX. Neither is there any text in Article XXI(b) that imposes
a requirement to furnish reasons for or explanations of an action for which Article XXI(b) is
invoked.8

40.  What is required of the party exercising its right under Article XXI is set forth in the
terms of Article XXI itself—that the Member consider one or more of the circumstances set forth
in Article XXI(b) to be present. Thus, a Member invoking Article XXI(b)(iii) would consider
the measures “necessary for the protection of its essential security interests” and consider the
measures “taken in time of war or other emergency in international relations.” From the
beginning of the proceedings, the United States has invoked Article XXI(b), indicating that it
considers the challenged actions necessary for the protection of its essential security interests and
indicating that it considers that any or all of the three circumstances described in the
subparagraphs are present.

41.  However, even on the complainant’s understanding of Article XXI(b) as not self-judging,
the United States as the Member invoking Article XXI(b) has chosen to make information
available to other Members that would satisfy the complaining party’s approach. From the
beginning of the proceedings, the United States has submitted as exhibits the U.S. Department of
Commerce reports, in which the U.S. Secretary of Commerce found that steel and aluminum
articles are being imported into the United States in such quantities and under such

15 See U.S. Response to the Panel’s Question 7, paras. 26-28; U.S. Response to the Panel’s Question 88, paras. 16-
21.

16 Turkey is not correct when its asserts — citing Indonesia — Iron or Steel Products — that “[t]he United States does
not even try to dispute that its measures meet the definitional features of a safeguard measure.” Turkey’s Opening
Statement, para. 3.

17°U.S. Opening Statement at the First Substantive Meeting of the Panel, para.51; U.S. Second Written Submission,
Section 11.B.

18 U.S. Opening Statement at the First Substantive Meeting of the Panel, para.52; U.S. Response to the Panel’s
Question 38, paras. 142-145.
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circumstances as to threaten to impair the national security of the United States.'® The United
States also specifically pointed to the circumstances described in Article XXI(b)(iii) in its
opening statement for the first substantive meeting of the panel with the parties.?® Any
suggestion that there was a delay in invoking Article XXI(b)(iii) and providing relevant evidence
is without merit. The record before the Panel demonstrates that the United States considers the
measures at issue to be necessary for the protection of its essential security interests and taken
“in time of war or other emergency in international relations.”

42.  Therefore, even were the Panel to analyze the U.S. measures under the complaining
party’s approach, the Panel should find that the United States has invoked Article XXI; the Panel
should find the United States has provided information that it considers the measure necessary
for the protection of its essential security interests; the Panel should find that the United States
has provided information that it considers the measure taken “in time of war or other emergency
in international relations”, the circumstance set out in Article XXI(b)(iii); and the Panel should
find that this extensive information certainly meets any requirement of “good faith.”

43. In its opening statement, Turkey again appears to advocate for the approach taken by the
panel in Russia — Traffic in Transit, which found Article XXI to be subject to review.?! Turkey
notes that the Russia — Traffic in Transit panel’s approach to reviewing Article XXI(b) did not
deprive Russia of its “right to withhold confidential information.”?? Turkey also cites to the
panel report in Saudi Arabia — Protection of IPRs. However, as the United States explained in
response to the Panel’s Question 93, the Saudi Arabia — Protection of IPRs panel’s failure to
interpret the text of the provision at issue and its decision to transpose the approach of a prior
panel were not consistent with the DSU, and that panel report offers no additional relevant
guidance to this Panel.?3

44.  Inits opening statement and its response to the Panel’s Question 5(a), Turkey also urges
the Panel to find that the United States has failed to discharge its burden of proof under

Article XXI, and argues that the United States has failed to properly link the evidence to the
relevant provision.?* And so, Turkey tries to have it both ways — both advocating for the Panel to
follow the Russia — Traffic in Transit panel’s approach to interpretation and advocating for the
Panel not to follow the Russia — Traffic in Transit panel’s approach to evaluating Russia’s
invocation.

19 See U.S. First Written Submission, Table of Exhibits.
20 U.S. Opening Statement at the First Substantive Meeting of the Panel, para. 53.
21 See Turkey’s Response to the Panel’s Question 45; Turkey’s Opening Statement, para. 31.

22 See Turkey’s Response to the Panel’s Question 45. See also Turkey’s Opening Statement, para. 31 (“The United
States also argues that objective review under Article XXI(b) conflicts with Article XXI(a) as relevant context. But
Turkey's interpretation has not deprived the United States of its right to withhold any sensitive information
concerning its real essential security interests, as envisaged under Article XXI(a). Nor were other Members that
successfully invoked Article XXI(b)(iii) in other disputes deprived of their right to withhold confidential
information.”).

23 See U.S. Response to Panel’s Question 93, paras. 50-56.

24 Turkey’s Opening Statement, para. 33.
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45, The United States recalls that Russia invoked Article XXI but did not affirmatively set
out the evidentiary basis for its invocation of Article XXI(b)(iii).?> Nonetheless, the panel
examined the evidence and found a sufficient basis to substantiate the essential security
exception.?® If the Panel were to follow the Russia — Traffic in Transit panel’s approach, it
would review any evidence on the record and relevant to the U.S. invocation. But, in fact, the
United States has put forward far more evidence and argumentation than did Russia in support of
its own invocation. Under Turkey’s view that an invocation of Article XXI is reviewable, the
Panel would need to examine that evidence to fulfill its function under DSU Article 11.

46. In response to the Panel’s Question 5(a), without any additional textual analysis, Turkey
again advances the flawed interpretation of an “emergency in international relations” adopted by
the Russia — Traffic in Transit panel. As the United States has explained in its opening
statement, that panel’s narrow construction of Article XXI(b)(iii) is not consistent with the
ordinary meaning of the terms of that provision.?’ Based on the ordinary meaning of the text,
“emergency in international relations” can be understood as a situation of danger or conflict,
concerning political or economic contact occurring between nations, which arises unexpectedly
and requires urgent attention.?

47.  Inits response to the Panel’s Question 5(a), Turkey also argues that the invoking Member
does not have any discretion with respect to whether there is an “emergency in international
relations.” Turkey is wrong for two reasons.

48. First, the phrase “which it considers” qualifies each subparagraph ending, and therefore
the question at issue is whether the invoking Member “considers” (“regards”) the action to be
“taken in time of war or other emergency in international relations.”?® Second, even under
Turkey’s interpretation of Article XXI(b) (that “which it considers” does not qualify the
subparagraph endings), the invoking Member’s determination concerning the existence of “[a]n
emergency in international relations” should be given deference. The United States recalls that,
in its opening statement during the first substantive meeting, Turkey argued that “consider” only
qualifies the necessity of the action but that the invoking Member has inherent flexibility and
discretion in the articulation of a Member’s essential security interests in light of the nature of
the concept of security interests.® Under that logic, the existence of “[an] emergency in
international relations,” as whether a certain situation is “serious, unexpected, and . . .
dangerous” is, also by nature, a subjective determination that involves consideration of numerous

25 See Russia — Traffic in Transit, paras. 7.112-7.119 & 7.136-7.137. See Russia — Traffic in Transit, para. 7.136
(“While Russia has not explicitly articulated the essential security interests that it considers the measures at issue
are necessary to protect, it did refer to certain characteristics of the 2014 emergency that concern the security of the
Ukraine-Russia border.”) (emphasis added). See Russia — Traffic in Transit, para. 7.137 (“Despite its allusiveness,
Russia’s articulation of its essential security interests is minimally satisfactory in these circumstances.”).

% See Russia — Traffic in Transit, paras. 7.122-7.125 & 7.136-7.137 & 7.140-7.148.
27U.S. Opening Statement, para. 11.
2 1.S. Response to the Panel’s Question 51, para. 231; U.S. Response to the Panel’s Question 92(b), para. 48.

29 The ordinary meaning of “considers” is “[r]egard in a certain light or aspect; look upon as” or “think or take to
be.” The New Shorter Oxford English Dictionary, 4th edn, L. Brown (ed.) (Clarendon Press, 1993), at 485 (US22).

30 Turkey’s Opening Statement for the First Substantive Meeting of the Panel, para. 15.
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factors that will vary from Member to Member, and the Panel should give deference to the
Member’s determination.

49, The record clearly supports that the United States considered the measures in question
necessary for the protection of its essential security interests, and considered that there existed at
that time an emergency in international relations. For example, with respect to whether an
emergency related to steel excess capacity exists, the record reflects the following:

50.  First, in 2017, it emerged that global efforts to address the crises would be insufficient.
While the DOC steel report noted that the excess capacity crisis is a global problem that steel-
producing nations have committed to “work together on possible solutions,” the report observed
the limits of the global efforts, including the work of the Global Forum on Steel Excess
Capacity.® For instance, the report noted that the Global Forum report “provides helpful policy
prescriptions, but it does not highlight the lack of true market reforms in the steel sector.”®® The
DOC steel report also suggested that the adjustments proposed in the Global Forum report would
not address the overcapacity crisis, and observed: “The setting of capacity reduction targets is
not a long-term response to the crisis. Meaningful progress can only be achieved by removing
subsidies and other forms of government support so that markets can function properly.”3

51.  Second, in 2017, steel imports in the United States rapidly increased while global excess
capacity continued to increase. The DOC steel report noted that “[i]n the first ten months of
2017 steel imports have increased at a double-digit rate over 2016.”% The report cited to the
OECD Steel Committee Chair’s statement from March 2017: “New data suggest that nearly 40
million metric tons of gross capacity additions are currently underway and could come on stream
during the three-year period of 2017-19, while an additional 53.6 million metric tons of capacity
additions are in the planning stages for possible start-up during the same time period.”%

52.  Therefore, what the DOC steel report conveys is that the United States was at a crucial
point—without immediate action, the steel industry could suffer damages that may be difficult to

31 U.S. Response to the Panel’s Question 51, para. 231.

32 U.S. Department of Commerce, “The Effect of Imports of Steel on the National Security: An Investigation
Conducted under Section 232 of the Trade Expansion Act of 1962, as Amended”, January 11, 2018, Appendix L,
p. 1 (US-7).

3 U.S. Department of Commerce, “The Effect of Imports of Steel on the National Security: An Investigation
Conducted under Section 232 of the Trade Expansion Act of 1962, as Amended”, January 11, 2018, Appendix L,
p. 2 (US-7).

34 U.S. Department of Commerce, “The Effect of Imports of Steel on the National Security: An Investigation
Conducted under Section 232 of the Trade Expansion Act of 1962, as Amended”, January 11, 2018, Appendix L, p.
2 (US-7).

% U.S. Department of Commerce, “The Effect of Imports of Steel on the National Security: An Investigation
Conducted under Section 232 of the Trade Expansion Act of 1962, as Amended”, January 11, 2018, p. 3 (US-7).

3 U.S. Department of Commerce, “The Effect of Imports of Steel on the National Security: An Investigation
Conducted under Section 232 of the Trade Expansion Act of 1962, as Amended”, January 11, 2018, p. 53 (US-7).
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reverse and reach a point where it cannot maintain or increase production to address national
emergencies.’’

53. This conclusion is also supported by statements at the G20 Global Steel Forum on Steel
Excess Capacity. The 2017 G20 Global Steel Forum Report observed, for example, that the
situation of excess steelmaking capacity “has become particularly acute since 2015” and
emphasized that “the steel industry will have to adjust in response to fundamental changes in
economic activity brought on by the ‘next production revolution.””* The report further stated
that in 2016 the global surplus in steelmaking capacity was estimated to have reached “the
highest level seen in the history of the steel industry” and that if announced capacity expansions
until 2020 took place, this excess capacity would increase even further.® An industry facing
“fundamental changes” brought on by a “production revolution” can certainly lead to unexpected
developments, particularly when that industry is facing an “acute” situation of global excess
capacity that is the highest in the industry’s history.

54.  Another Member affected by the crisis, the EU commented at the G20 Global Steel
Forum on Steel Excess Capacity that “[g]lobal overcapacity has reached a tipping point—it is SO
significant that it poses an existential threat that the EU will not accept.”*® Then-EU Trade
Commissioner Cecilia Malmstrom made similar observations in her 2016 speech at the OECD
High-Level Symposium on Steel. She noted that the EU had faced “a massive surge in imports”

STus. Department of Commerce, “The Effect of Imports of Steel on the National Security: An Investigation
Conducted under Section 232 of the Trade Expansion Act of 1962, as Amended”, January 11, 2018, pp. 56-57 (US-
7.

The Department’s investigation indicates that the domestic steel industry has
declined to a point where further closures and consolidation of basic oxygen
furnace facilities represents a “weakening of our internal economy” as defined
in Section 232. The more than 50 percent reduction in the number of basic
oxygen furnace facilities — either through closures or idling of facilities due to
import competition — increases the chance of further closures that place the
United States at serious risk of being unable to increase production to the levels
needed in past national emergencies. The displacement of domestic product by
excessive imports is having the serious effect of causing the domestic industry to
operate at unsustainable levels, reducing employment, diminishing research and
development, inhibiting capital expenditures, and causing a loss of vital skills
and know-how. The present capacity operating rates for those remaining plants
continue to be below those needed for financial sustainability. These conditions
have been further exacerbated by the 22 percent surge in imports thus far in
2017 compared with 2016. Imports are now consistently above 30 percent of
U.S. domestic demand.

38 G20 Global Steel Forum Report (Nov. 30, 2017), at 2, https://www.ghy.com/images/uploads/default/Global-Steel-
Forum-Report-Nov2017.pdf (excerpt) (US-72).

39 G20 Global Steel Forum Report (Nov. 30, 2017), at 4, https://www.ghy.com/images/uploads/default/Global-Steel-
Forum-Report-Nov2017.pdf (excerpt) (emphasis added) (US-72).

40 G20 Global Steel Forum Report (Nov. 30, 2017), at 39, https://www.ghy.com/images/uploads/default/Global-
Steel-Forum-Report-Nov2017.pdf (excerpt) (US-72).
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in recent years, stating that this surge had amounted to a 25% increase in 2015 alone.*! She also
remarked on the “scale of the emergency” and stated that “it’s now life or death for many
companies.”*?

55.  Thus, even under Turkey’s interpretation of Article XXI(b) as not self-judging, there is
an abundance of information that supports the U.S. consideration that the challenged actions are
“necessary for the protection of its essential security interests” and “taken in time of war or other
emergency in international relations.”

56. In its written submission, Turkey suggests that the Panel should review a Member’s
invocation of Article XXI for consistency with the Member’s obligation to interpret and apply
Article XXl in good faith.** As the United States explained in its opening statement, such a
reading would rewrite Article XXI(b) to insert the text, and impose the requirements, of the
chapeau of Article XX.** However, even under Turkey’s approach that the Panel must conduct a
good faith review, extensive evidence supports that the United States has invoked Article XXI(b)
in good faith.

57.  President Trump’s decision to impose the challenged measures — in response to the
Secretary of Commerce’s findings that steel and aluminum imports threaten to impair the
national security — is consistent with the actions of his predecessors and reflects the continuation
of the U.S. national security policy. By 2017, the Departments of Commerce and Treasury had
completed approximately 24 Section 232 investigations, including three investigations that
address imports of steel articles and related products.*® In 1982, DOC investigated the effect on
the national security of imports of nuts, bolts and large screws of iron or steel under Section
232.% In 1983, DOC investigated the effect on the national security of imports of machine
tools.*” And in 2001, DOC investigated the effect on the national security of imports of iron ore
and semi-finished steel articles.*® As a result of one of these investigations — that involving
machine tools — the Secretary concluded that the imports threatened to impair the national
security and the President entered into agreements with Japan and Taiwan to address exports

41 Commissioner for Trade Cecilia Malmstrom, OECD High-Level Symposium on Steel (Apr. 18, 2016),
https://trade.ec.europa.eu/doclib/docs/2016/april/tradoc_154458.pdf (US-240).

42 Commissioner for Trade Cecilia Malmstrom, OECD High-Level Symposium on Steel (Apr. 18, 2016),
https://trade.ec.europa.eu/doclib/docs/2016/april/tradoc_154458.pdf (US-240).

43 Turkey’s Response to the Panel’s Question 32.
4 U.S. Opening Statement, para. 12.

45 Prior to 1980, the Department of Treasury conducted Section 232 investigations. See Congressional Research
Service, Section 232 Investigations: Overview and Issues for Congress, Appendix B, Section 232 Investigations
(Aug. 24, 2020) (US-241).

46 U.S. Department of Commerce, “The Effect of Imports of Nuts, Bolts, and Large Screws on the National
Security” (Feb. 1983) (US-242).

47 Initiation of Investigation of Imports of Metal-Cutting and Metal-Forming Machine Tools (48 FR 15174) (Apr. 7,
1983)(US-243).

48 U.S. Department of Commerce, “The Effect of Imports of Iron Ore and Semi-Finished Steel on the National
Security” (Oct. 2001) (US-244).
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from those countries.*® Since the enactment of the Trade Expansion Act of 1962, steel and other
metal articles have been the subject of numerous Section 232 investigations because of their
importance to our national security. That the President also acted in this case after the Secretary
concluded that the steel and aluminum imports in question threaten to impair the national
security thus cannot be characterized as an action taken in bad faith.

58. That the United States and the complainant may have different views of “essential
security interests” and an “emergency in international relations” is unsurprising. After all, the
United States and the complainant have different history and geopolitical interests and play
different roles in the global politics and economy. This is precisely why it is not appropriate for
the complainant or this Panel to substitute its judgment for the judgment that Article XXI(b)
reserved to the Member alone. This is also precisely why the drafters reserved to the invoking
Member the determination of whether an action is necessary for the protection of its essential
security interests in the relevant circumstances set forth in Article XXI(b). However, this does
not mean there is no recourse for Members affected by essential security actions.

59.  Torecall, a Member affected by action that another Member considers necessary for the
protection of its essential security interests has a number of avenues of redress. The affected
Member may pursue a non-violation claim against the acting Member, or the affected Member
may take reciprocal actions. What an affected Member may not do, however — because the text
of Article XXI(b) does not allow it — is have a WTO Panel review and potentially second-guess a
Member’s own determination of what action is necessary for the protection of its essential
security interests.

60.  This concludes the U.S. closing statement. Thank you, and we look forward to
responding to any additional questions in writing.

49 Statement on the Revitalization of the Machine Tool Industry (Dec. 16, 1986) (US-245).



