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I. INTRODUCTION

1. This dispute is fundamentally about fairness, namely the ability of the United States to
respond to one Member’s adoption of anti-competitive, non-market policies and dominance of
sectors critical to all Members’ economic futures. The United States adopted the measures at
issue in this dispute, in relevant part, to address China’s non-market policies and practices that
have resulted in China’s global dominance of the clean vehicle and renewable energy sectors,
undermining fair competition for U.S. companies, U.S. workers, and the U.S. economy more
broadly.! China’s global dominance deprives market-oriented businesses and their workers of
commercial opportunities and lessens competition. China’s dominance of the clean vehicle and
renewable energy sectors also has increased economic security risks in the U.S. market by
creating dependencies and vulnerabilities, and has reduced global supply chain resiliency.

2. The facts of China’s non-market-oriented dominance of the clean vehicle and renewable
energy sectors are almost too extreme to be believed. But they are real — and so are the risks
created by that dominance. China’s share of the global solar energy supply chain — that is, global
polysilicon, ingot, and wafer production — soon will reach almost 95 percent.> China dominates
manufacturing capacity across all segments of the solar supply chain worldwide, with its share
exceeding 80 percent in all stages (i.e., polysilicon, ingots, wafers, cells, and modules).> China
produces approximately 60 percent of electric vehicles sold globally and approximately 80
percent of the batteries that power them.* China also dominates the production and supply of
many critical minerals that are key inputs for clean energy production. China’s global
production of graphite is at 77 percent, gallium is at 98 percent,® germanium is at 68 percent,’
and tungsten is at 84 percent.®> By 2030, over 90 percent of battery-grade graphite and 77 percent
of refined rare earths could come from China.’

3. China has achieved that global dominance through pervasive non-market policies and
practices that undermine fair competition. Those non-market policies in the clean vehicle and
renewable energy sectors include: non-market excess capacity; government interference with or
direction of commercial decision-making; forced labor and unfair labor practices; weak

! The Inflation Reduction Act of 2022, as significant U.S. budget legislation with 8 titles, 20 subparts, and 142
sections, was passed with multiple aims, including fighting inflation, reducing greenhouse gas emissions, and
investing in domestic energy production and manufacturing to secure the renewable energy supply chain. H.R.5376
- Inflation Reduction Act of 2022: Summary (US-14); Fact Sheet, The Inflation Reduction Act Supports Workers
and Families (CHN-12).

2 International Energy Agency, Special Report on Solar PV Global Supply Chains, Aug. 2022, p. 9 (US-1).
3 International Energy Agency, Special Report on Solar PV Global Supply Chains, Aug. 2022, p. 7 (US-1).

4 Washington Post, “How China pulled ahead to become the world leader in electric vehicles”, March 3, 2025 (US-
2).

5 U.S. Geological Survey, Mineral Commodities Summaries 2024, p. 84 (US-3).

6 U.S. Geological Survey, Mineral Commodities Summaries 2024, p. 74 (US-3).

7U.S. Geological Survey, 2020-2021 Minerals Yearbook: China, May 2024, p. 9.1 (US-4).

8 U.S. Geological Survey, 2020-2021 Minerals Yearbook: China, May 2024, p. 9.1 (US-4).

% International Energy Agency, Global Critical Minerals Outlook 2024, May 2024, p. 8 (US-5).
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environmental protection; forced technology transfer, including cyber intrusions and cyber theft;
arbitrary regulations; insufficient regulatory and market transparency; pervasive subsidization;
and anti-competitive activities of state-owned or -controlled enterprises.

4. These non-market policies and practices undermine fair competition and cause global
distortions in the clean vehicle and renewable energy sectors — such as solar, electric vehicles,
batteries, critical minerals, and wind— the very sectors that China has made the focus of this
dispute.

5. The United States adopted the measures challenged in this dispute — various clean vehicle
and renewable energy tax credits — as one response to China’s unfair and anti-competitive
dominance of these sectors. As such, they are amply justified under World Trade Organization
(WTO) rules. China’s effort to use WTO dispute settlement as a sword to attack the U.S. effort
to defend its society and economy from China’s global dominance must be rejected.

6. Indeed, China’s fundamentally unfair non-market policies and practices undermine
support for an international trading system that permits such practices to escape discipline. Such
policies and practices further undermine U.S. norms against theft and coercion, and U.S. norms
of fair competition and respect for innovation, all of which are key aspects of U.S. culture (as
well as that in a number of other Members). China’s non-reciprocal and — from the U.S.
perspective — morally wrong behavior, further threatens to undermine U.S. society’s confidence
in the effectiveness of the WTO, if the international trading system creates the conditions for,
fails to address, or even exacerbates a fundamentally uneven playing field.

7. Accordingly, the measures at issue in this dispute are justified because they are measures
“necessary to protect public morals” of the United States within the meaning of Article XX(a) of
the General Agreement on Tariffs and Trade 1994 (GATT 1994).

8. China also has challenged a provision of the Inflation Reduction Act of 2022 (IRA)' that
is expressly a matter of U.S. national security. The exclusion under the Internal Revenue Code
(IRC)!" Section 30D Clean Vehicle Tax Credit from participation by a “foreign entity of
concern” (FEOC) in the supply chain is expressly based on national security elements of
legislation of the United States. Asthe WTO Agreement reflects, in Article XXI of the GATT
1994 and elsewhere, every WTO Member has the right — and we would say responsibility — to
“tak[e] any action which it considers necessary for the protection of its own essential security
interests.” WTO Members did not relinquish this inherent right in joining the WTO, and WTO
Members have not agreed to subject the exercise of this right to legal review. Therefore, U.S.
invocation of Article XXI in relation to the FEOC exclusionary rule ends the WTO’s review of
that national security matter.

9. In short, it is hypocritical for China to target the U.S. measures in this dispute while
failing to address its use of non-market policies and practices that have contributed to its global

10 The Inflation Reduction Act of 2022, P.L. 117-169, 136 Stat. 1818 (August 16, 2022) (CHN-4).
' Internal Revenue Code of 1986, U.S. Code, Title 26.
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dominance of the clean vehicle and renewable energy sectors and are detrimental to all WTO
Members. China’s approach has created an untenable situation for governments seeking to meet
their legitimate policy objectives of promoting fair competition, fostering innovation, and
enhancing supply chain security. China remains the biggest challenge to a fair, competitive, and
mutually beneficial international trading system.

10.  In Section II of this submission, the United States provides factual background for the
measures in dispute.

11.  In Section III, the United States explains that China has failed to establish that the Section
30D Clean Vehicle Tax Credit is a prohibited import substitution subsidy inconsistent with
Articles 3.1(b) and 3.2 of the Agreement on Subsidies and Countervailing Measures (SCM
Agreement).

12.  In Section IV, the United States invokes Article XXI(b) of the GATT 1994 for the FEOC
exclusionary rule under the Section 30D Clean Vehicle Tax Credit. In this situation, the sole
finding that the Panel can make is to note the U.S. invocation of Article XXI(b).

13.  In Section V, the United States establishes that the measures at issue in this dispute — the
Section 30D Clean Vehicle Tax Credit and the renewable energy tax credits (IRC Sections 48,
48E, 45, and 45Y) are justified because they are measures “necessary to protect public morals”
within the meaning of Article XX(a) of the GATT 1994. While the Section 30D Clean Vehicle
Tax Credit is not inconsistent with Articles 3.1(b) and 3.2 of the SCM Agreement, that measure
would also be justified under Article XX(a) of the GATT 1994.

14. In Section VI, the United States explains that, while it is self-evident that WTO Members
continue to have the authority to take security measures and measures under the general
exceptions, it is also specifically the case that the GATT 1994 Article XX(a) and Article XXI(b)
exceptions apply to claims under both the WTO Agreement on Trade-Related Investment
Measures (TRIMs) and the SCM Agreement. This follows from the text of the agreements, the
structure of the WTO Agreement as a whole, and the context it provides in light of the object and
purpose of the WTO Agreement and those annexed agreements. Further, China’s claims raised
in this dispute also confirm that the GATT 1994 exceptions apply to the TRIMs and SCM
Agreements.

15.  Insum, and for the reasons further explained in this submission, the United States
respectfully requests that the Panel find that China has established no WTO-inconsistency in this
dispute.

II. BACKGROUND

16. The IRA is a statute adopted by the U.S. Congress and signed into law on August 16,
2022.'2 IRA Title I, Subtitle D (Energy Security) created or amended a number of tax credits

12 The Inflation Reduction Act of 2022, P.L. 117-169, 136 Stat. 1818 (August 16, 2022) (CHN-4).
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concerning clean vehicle adoption and renewable energy production or investment in the IRC.!3
The IRC is the primary source of U.S. federal tax law.

17. The U.S. Department of the Treasury (Treasury) and the U.S. Internal Revenue Service
(IRS), a component of Treasury, issued implementing guidance regarding the tax credits created
or amended by the IRA. The implementing guidance sets forth requirements which taxpayers
must comply with in claiming these credits. The process for issuing IRA implementing guidance
generally has involved numerous opportunities for interested parties to provide input through
notice and comment procedures. Final rules issued to date included responses to public
comments received on the proposed rules and were made public in the same manner as the
proposed rules.

18. China has challenged certain requirements for five tax credits created or amended by the
IRA. The credits raised in this dispute are as follows. The United States provides an overview
of these credits and key implementing guidance below.

a. Clean Vehicle Tax Credit (IRC Section 30D)'*

b. Investment Tax Credit for Energy Property (IRC Section 48)'°

c. Clean Electricity Investment Tax Credit (IRC Section 48E)!®

d. Production Tax Credit for Electricity from Renewables (IRC Section 45)!”
e. Clean Electricity Production Tax Credit (IRC Section 45Y)'8

19.  Regarding the Clean Vehicle Tax Credit, the IRA made a number of amendments to
IRC Section 30D, which was originally enacted in 2008. As amended by the IRA, Section 30D
provides for a maximum $7500 tax credit for new clean vehicles placed in service after August
16, 2022 through December 31, 2032." The credit may be claimed for individual or business
use. Individual taxpayers may claim the credit when filing an annual federal income tax return,
or alternatively the credit may be transferred to a registered vehicle dealer, through a process
where the consumer (i.e., the taxpayer) receives a reduction in price at the time of sale (before
filing an annual federal income tax return) and the dealer receives a reimbursement in the form
of an advance payment.?’ The availability and amount of the credit is determined based on the

13 Internal Revenue Code of 1986, U.S. Code, Title 26.
4 Amended by IRA section 13401 (CHN-4).

15 Amended by IRA section 13102 (CHN-4).

16 Created by IRA section 13702 (CHN-4).

17 Amended by IRA section 13101 (CHN-4).

18 Created by IRA section 13701 (CHN-4).

1926 U.S.C. Sections 30D(b)(1) and 30D(h) as created or amended by IRA sections 13401(a) and 13401(h) (CHN-
4). A new clean vehicle is considered to be “placed in service” on the date the taxpayer takes possession of the
vehicle. Treasury Regulation 1.30D-2(b)(36).

2026 U.S.C. Section 30D(g) as created by IRA section 13401(g) (CHN-4); Treas. Reg. § 1.30D-5. Regulations have
been issued for the advance payment program. See Internal Revenue Service, Clean Vehicle Credits Under Sections
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definition of “new clean vehicle” and the satisfaction of certain requirements. China has
challenged the North American assembly requirement, the critical minerals sourcing
requirement, the battery components sourcing requirement, and the FEOC exclusionary rule.

20. The North American assembly requirement is that, to meet the definition of a “new clean
vehicle” and therefore to access any part of the $7500 credit, final assembly of a motor vehicle
must occur within North America.?! Final assembly is defined as “the process by which a
manufacturer produces a new clean vehicle at, or through the use of, a plant, factory, or other
place from which the vehicle is delivered to a dealer or importer with all component parts
necessary for the mechanical operation of the vehicle included with the vehicle, whether or not
the component parts are permanently installed in or on the vehicle”.?* Pursuant to Treasury
regulations described further below, North America means the territory of the United States,
Canada, and Mexico.?® Also pursuant to regulations, taxpayers may rely on the following
information to determine that final assembly occurred in North America: (i) the vehicle’s plant of
manufacture as indicated by the vehicle identification number?*; or (ii) the final assembly point
reported on the label affixed to the vehicle.”> The North American assembly requirement applies
after the date of enactment of the IRA, i.e., August 16, 2022.

21. The critical minerals sourcing requirement is that, to access half of the maximum $7500
credit amount ($3750), an increasing percentage of the applicable critical minerals contained in
the clean vehicle’s battery must have been extracted or processed in the United States or in any
country with which the United States has a free trade agreement in effect, or recycled in North
America. The applicable percentage started at 40 percent in 2023 and will increase to 80 percent
after December 31, 2026.%° Section 45X, enacted by the IRA, defines “applicable critical

25E and 30D; Transfer of Credits; Critical Minerals and Battery Components; Foreign Entities of Concern, Final
Regulations, 89 FR 37706 (May 6, 2024) (CHN-18).

2126 U.S.C. Section 30D(d)(1)(G) as created by IRA section 13401(b)(1) (CHN-4).
2226 U.S.C. Section 30D(d)(5) as created by IRA section 13401(b)(2) (CHN-4).

2 Internal Revenue Service, Clean Vehicle Credits Under Sections 25E and 30D; Transfer of Credits; Critical
Minerals and Battery Components; Foreign Entities of Concern, Final Regulations, 89 FR 37706 (May 6, 2024)
(CHN-18). Pursuant to these final regulations, Treas. Reg. § 1.30D-2(b)(34), North America means the territory of
the United States, Canada, and Mexico as defined in 19 Code of Federal Regulations part 182, Appendix A, § 1(1)
(US-6).

24 Internal Revenue Service, Clean Vehicle Credits Under Sections 25E and 30D; Transfer of Credits; Critical
Minerals and Battery Components; Foreign Entities of Concern, Final Regulations, 89 FR 37706 (May 6, 2024)
(CHN-18); Treas. Reg. § 1.30D-2(b)(23)(i). A vehicle identification number is a unique 17-character code assigned
to every motor vehicle sold or imported into the United States. The vehicle identification number contains key
information about a vehicle’s manufacturer, model, production details, and origin. See 49 Code of Federal
Regulations Part 565 — Vehicle Identification Number Requirements (US-7).

25 Internal Revenue Service, Clean Vehicle Credits Under Sections 25E and 30D; Transfer of Credits; Critical
Minerals and Battery Components; Foreign Entities of Concern, Final Regulations, 89 FR 37706 (May 6, 2024)
(CHN-18); Treas. Reg. § 1.30D-2(b)(23)(ii).

2626 U.S.C. Section 30D(e)(1)(B) as created by IRA section 13401(e)(1)(B) (CHN-4).
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minerals”.?’ Treasury regulations clarify the meaning of the terms “extraction”,?® “processing”,

and “recycling”,’® and establish criteria for the Secretary of the Treasury to identify countries
with which the United States has a free trade agreement in effect, in consultation with the Office
of the U.S. Trade Representative.>! The following countries have been identified as countries
with which the United States has a free trade agreement in effect: Australia, Bahrain, Canada,
Chile, Colombia, Costa Rica, Dominican Republic, El Salvador, Guatemala, Honduras, Israel,
Japan, Jordan, South Korea, Mexico, Morocco, Nicaragua, Oman, Panama, Peru, and
Singapore.®? The list of countries is subject to revision based on application of the criteria
established by regulations.*> North America means the territory of the United States, Canada,
and Mexico.**

22. The battery components sourcing requirement is that, to access half of the maximum
$7500 credit amount ($3750), an increasing percentage of the value of the clean vehicle’s battery
components must have been manufactured or assembled in North America.*> The applicable
percentage started at 50 percent in 2023 and will increase to 100 percent for vehicles placed in
service after December 31, 2028.3¢ Treasury regulations clarify the meaning of the terms

2726 U.S.C. Section 45X(c)(6) as created by IRA section 13502(c)(6) (CHN-4).

28 Internal Revenue Service, Clean Vehicle Credits Under Sections 25E and 30D; Transfer of Credits; Critical
Minerals and Battery Components; Foreign Entities of Concern, Final Regulations, 89 FR 37706 (May 6, 2024)
(CHN-18); Treas. Reg. § 1.30D-2(b)(21).

2 Internal Revenue Service, Clean Vehicle Credits Under Sections 25E and 30D; Transfer of Credits; Critical
Minerals and Battery Components; Foreign Entities of Concern, Final Regulations, 89 FR 37706 (May 6, 2024)
(CHN-18); Treas. Reg. § 1.30D-2(b)(37).

30 Internal Revenue Service, Clean Vehicle Credits Under Sections 25E and 30D; Transfer of Credits; Critical
Minerals and Battery Components; Foreign Entities of Concern, Final Regulations, 89 FR 37706 (May 6, 2024)
(CHN-18); Treas. Reg. § 1.30D-2(b)(43).

31 Internal Revenue Service, Clean Vehicle Credits Under Sections 25E and 30D; Transfer of Credits; Critical
Minerals and Battery Components; Foreign Entities of Concern, Final Regulations, 89 FR 37706 (May 6, 2024)
(CHN-18); see also Treas. Reg. § 1.30D-2(b)(13)(1).

32 Internal Revenue Service, Clean Vehicle Credits Under Sections 25E and 30D; Transfer of Credits; Critical
Minerals and Battery Components; Foreign Entities of Concern, Final Regulations, 89 FR 37706 (May 6, 2024)
(CHN-18); Treas. Reg. § 1.30D-2(b)(13)(ii).

33 Internal Revenue Service, Clean Vehicle Credits Under Sections 25E and 30D; Transfer of Credits; Critical
Minerals and Battery Components; Foreign Entities of Concern, Final Regulations, 89 FR 37706 (May 6, 2024)
(CHN-18); Treas. Reg. § 1.30D-2(b)(13)(iii).

34 Internal Revenue Service, Clean Vehicle Credits Under Sections 25E and 30D; Transfer of Credits; Critical
Minerals and Battery Components; Foreign Entities of Concern, Final Regulations, 89 FR 37706 (May 6, 2024)
(CHN-18). Pursuant to these final regulations, North America means the territory of the United States, Canada, and
Mexico as defined in 19 Code of Federal Regulations part 182, Appendix A, § 1(1) (US-6); Treas. Reg. § 1.30D-
2(b)(34).

3526 U.S.C. Section 30D(e)(2) as amended by IRA section 13401(a)(3) (CHN-4).
3626 U.S.C. Section 30D(e)(2)(B) as created by IRA section 13401(e)(1) (CHN-4).
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“manufacturing”™’ and “assembly”,*® as well as the definition of “battery component’*® and

“qualifying battery component content”.** North America means the territory of the United
States, Canada, and Mexico.*!

23. The FEOC exclusionary rule excludes from eligibility for the $7500 tax credit any clean
vehicle that, beginning on January 1, 2024, contains any battery components manufactured or
assembled by an FEOC and, beginning on January 1, 2025, contains any applicable critical
minerals extracted, processed, or recycled by an FEOC.* The term “foreign entity of concern”
or “FEOC” is defined by cross-reference to the Infrastructure Investment and Jobs Act of 20214,
which sets out a five-part definition as follows:

(5) Foreign entity of concern. The term “foreign entity of concern” means a foreign entity
that is—

(A) designated as a foreign terrorist organization by the Secretary of State under
section 219(a) of the Immigration and Nationality Act (8 U.S.C. 1189(a));

(B) included on the list of specially designated nationals and blocked persons
maintained by the Office of Foreign Assets Control of the Department of the
Treasury (commonly known as the SDN list);

37 Internal Revenue Service, Clean Vehicle Credits Under Sections 25E and 30D; Transfer of Credits; Critical
Minerals and Battery Components; Foreign Entities of Concern, Final Regulations, 89 FR 37706 (May 6, 2024)
(CHN-18); Treas. Reg. § 1.30D-2(b)(30).

38 Internal Revenue Service, Clean Vehicle Credits Under Sections 25E and 30D; Transfer of Credits; Critical
Minerals and Battery Components; Foreign Entities of Concern, Final Regulations, 89 FR 37706 (May 6, 2024)
(CHN-18); Treas. Reg. § 1.30D-2(b)(3).

3 Internal Revenue Service, Clean Vehicle Credits Under Sections 25E and 30D; Transfer of Credits; Critical
Minerals and Battery Components; Foreign Entities of Concern, Final Regulations, 89 FR 37706 (May 6, 2024)
(CHN-18); Treas. Reg. § 1.30D-2(b)(8).

40 Internal Revenue Service, Clean Vehicle Credits Under Sections 25E and 30D; Transfer of Credits; Critical
Minerals and Battery Components; Foreign Entities of Concern, Final Regulations, 89 FR 37706 (May 6, 2024)
(CHN-18); Treas. Reg. § 1.30D-2(b)(39).

4l Internal Revenue Service, Clean Vehicle Credits Under Sections 25E and 30D; Transfer of Credits; Critical
Minerals and Battery Components; Foreign Entities of Concern, Final Regulations, 89 FR 37706 (May 6, 2024)
(CHN-18). Pursuant to these final regulations, North America means the territory of the United States, Canada, and
Mexico as defined in 19 Code of Federal Regulations part 182, Appendix A, § 1(1) (US-6); Treas. Reg. § 1.30D-
2(b)(34).

4226 U.S.C. Section 30D(d)(7) as created by IRA section 13401(e)(2) (CHN-4).

4326 U.S.C. Section 30D(d)(7) as amended by IRA section 13401(e)(2) (CHN-4) cross-references section
40207(a)(5) of the Infrastructure Investment and Jobs Act (US-8).
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(C) owned by, controlled by, or subject to the jurisdiction or direction of a
government of a foreign country that is a covered nation (as defined in section
2533c(d) of title 10, United States Code);*

(D) alleged by the Attorney General to have been involved in activities for which
a conviction was obtained under—

(1) chapter 37 of title 18, United States Code (commonly known as the
“Espionage Act”) [18 U.S.C. §§ 791 et seq.];

(i1) section 951 or 1030 of title 18, United States Code;

(ii1) chapter 90 of title 18, United States Code (commonly known as the
“Economic Espionage Act of 1996) [18 U.S.C. §§ 1831 et seq.];

(iv) the Arms Export Control Act (22 U.S.C. 2751 et seq.);

(v) section 224, 225, 226, 227, or 236 of the Atomic Energy Act of 1954
(42 U.S.C. 2274, 2275, 2276, 2277, and 2284);

(vi) the Export Control Reform Act of 2018 (50 U.S.C. 4801 et seq.); or

(vii) the International Emergency Economic Powers Act (50 U.S.C. 1701
et seq.); or

(E) determined by the Secretary of Energy, in consultation with the Secretary of
Defense and the Director of National Intelligence, to be engaged in unauthorized
conduct that is detrimental to the national security or foreign policy of the United
States.*

24. In its panel request and first written submission, China focuses on the third element of the
definition, which covers a foreign entity that is “owned by, controlled by, or subject to the
jurisdiction or direction of a government of a foreign country that is a covered nation [as defined
in U.S. defense procurement law]”.* U.S. defense procurement law defines “covered nation” to
mean the Democratic People’s Republic of North Korea, the People’s Republic of China, the
Russian Federation, and the Islamic Republic of Iran.*’

4 “The “covered nations” are the People’s Republic of China (PRC), the Russian Federation, the Democratic
People’s Republic of North Korea, and the Islamic Republic of Iran. See William M. (Mac) Thornberry National
Defense Authorization Act for Fiscal Year 2021, P.L. 116-283, 134 Stat. 3388 (January 1, 2021) (definition of
“covered nation” codified at 10 U.S.C. Section 4872(d)(2) (renumbered from 10 U.S.C. Section 2533¢)) (US-9).

4 Infrastructure Investment and Jobs Act, P.L. 117-58, 135 Stat. 429, 963-64 (November 15, 2021) (US-8).

46 Section 40207(a)(5)(C) of the Infrastructure Investment and Jobs Act (US-8). See China’s First Written
Submission, para. 29.

47 William M. (Mac) Thornberry National Defense Authorization Act for Fiscal Year 2021, P.L. 116-283, 134 Stat.
3388 (January 1, 2021) (definition of “covered nation” codified at 10 U.S.C. Section 4872(d)(2) (renumbered from
10 U.S.C. Section 2533c¢)) (US-9).



United States — Certain Tax Credits Under U.S. First Written Submission
the Inflation Reduction Act (DS623) March 21, 2025 — Page 9

25. A foreign entity also may be excluded under the FEOC exclusionary rule if it is
designated as a foreign terrorist organization by the U.S. Department of State, appears on a list of
specially designated nationals and blocked persons maintained by Treasury’s Office of Foreign
Assets Control, or is convicted under certain statutes including the Espionage Act and
International Emergency Economic Powers Act.*® Further grounds for exclusion include a
determination by the Secretary of Energy, in consultation with the Secretary of Defense and the
Director of National Intelligence, that a foreign entity is engaged in unauthorized conduct that is
detrimental to the national security or foreign policy of the United States.* The U.S.

Department of Energy (DOE) is responsible for issuing implementing guidance regarding the
statutory definition of FEOC that is cross-referenced in Section 30D.

26. Treasury and the IRS, and DOE, have issued several guidance documents regarding the
above-mentioned requirements for Section 30D, including proposed and final rules. On May 6,
2024, the Treasury and the IRS issued the final rule Clean Vehicle Credits Under Sections 25E
and 30D; Transfer of Credits, Critical Minerals and Battery Components, Foreign Entities of
Concern, with an effective date of July 5, 2024, and varying applicability dates depending on the
requirement.’® This rule addressed, among other things, the North American assembly
requirement, the critical minerals sourcing requirement, and the battery components sourcing
requirement, as well as how clean vehicle manufacturers must demonstrate compliance with the
FEOC exclusionary rule. The final rule reflects final versions of those proposed rules issued
April 17 and December 4, 2023.3!

27. On December 4, 2023, DOE issued the proposed rule Interpretation of Foreign Entity of
Concern, Proposed Interpretive Rule, with a public comment period that closed January 3,
2024.>2 On May 6, 2024, DOE issued a final rule Interpretation of Foreign Entity of Concern,
Final Interpretive Rule, which entered into effect upon publication, although the requirements
addressed in the rule have varying applicability dates.® The proposed and final interpretive rules
clarify the third element of the FEOC definition (a foreign entity that is “owned by, controlled
by, or subject to the jurisdiction or direction of a government of a foreign country that is a
covered nation [as defined in U.S. defense procurement law]”’) by interpreting key statutory

48 Sections 40207(a)(5)(A), (B), (D) of the Infrastructure Investment and Jobs Act (US-8).
4 Section 40207(a)(5)(E) of the Infrastructure Investment and Jobs Act (US-8).

30 Internal Revenue Service, Clean Vehicle Credits Under Sections 25E and 30D; Transfer of Credits; Critical
Minerals and Battery Components; Foreign Entities of Concern, Final Regulations, 89 FR 37706 (May 6, 2024)
(CHN-18).

5! Internal Revenue Service, Section 30D New Clean Vehicle Credit, Proposed Rule, 88 FR 23370 (April 17, 2023)
(CHN-20); Internal Revenue Service, Section 30D Excluded Entities, Proposed Rule, 88 FR 84098 (December 4,
2023) (CHN-21). An additional set of proposed regulations, which addressed the advance payment program, were
issued in October 2023. Internal Revenue Service, Transfer of Clean Vehicle Credits Under Section 25E and
Section 30D, 88 FR 70310 (October 10, 2023) (US-10).

32 Department of Energy, Interpretation of Foreign Entity of Concern, Proposed Rule, 88 FR 84082 (December 4,
2023) (CHN-22).

53 Department of Energy, Interpretation of Foreign Entity of Concern, Final Rule, 89 FR 37079 (May 6, 2024)
(CHN-23).



United States — Certain Tax Credits Under U.S. First Written Submission
the Inflation Reduction Act (DS623) March 21, 2025 — Page 10

99, <6

terms, including “government of a foreign country”; “foreign entity”; “subject to the
jurisdiction”; and “owned by, controlled by, or subject to the direction”. For the purpose of
Section 30D, qualified manufacturers must certify compliance with the FEOC rule on an ongoing
basis by submitting “periodic written reports” to the IRS.>*

28. China also challenged aspects of four renewable energy investment and production
tax credits: IRC Sections 48, 48E, 45, and 45Y (hereinafter “renewable energy
ITC/PTCs”). The IRA generally modified and extended the existing IRC Section 45 and
Section 48 tax credits for qualified facilities or energy projects that begin construction before
January 1, 2025, and created new IRC Section 45Y and Section 48E as successor tax credits for
qualified facilities or energy projects placed in service after December 31, 2024. The Section
45Y and Section 48E credits will begin to phase out the later of (a) 2032, or (b) the second year
after the Secretary of the Treasury “determines that the annual greenhouse gas emissions from
the production of electricity in the United States are equal to or less than 25 percent of the annual
greenhouse gas emissions from the production of electricity in the United States for calendar
year 2022”5

29.  The renewable energy ITCs at IRC Section 48 and Section 48E incentivize renewable
energy projects by providing tax credits that reduce upfront costs of investment in such facilities.
Section 48, as modified and extended by the IRA, generally provides a tax credit for investment
in renewable energy projects beginning construction before January 1, 2025.>° Eligible
recipients include fuel cell, solar, geothermal, small wind, energy storage, biogas, microgrid
controllers, and combined heat and power properties.”’ Section 48E, created by the IRA as a
replacement to Section 48, provides a technology-neutral tax credit for investment in facilities
that generate clean electricity placed in service from January 1, 2025 (and available through the
phase-out period described above).”® Eligible recipients are facilities that generate electricity
with a greenhouse gas emissions rate that is not greater than zero and qualified energy storage
technologies.> For both Section 48 and Section 48E, the base credit amount generally is 6

>4 Internal Revenue Service, Clean Vehicle Credits Under Sections 25E and 30D; Transfer of Credits; Critical
Minerals and Battery Components; Foreign Entities of Concern, Final Regulations, 89 FR 37706 (May 6, 2024)
(CHN-18); Treas. Reg. § 1.30D-6.

3526 U.S.C. Sections 45Y(d)(3) and 48E(e)(2) as created by IRA sections 13701(a) and 13702(a) (CHN-4). Phase-
out is based on beginning of construction dates.

%626 U.S.C. Section 48 as modified and extended by IRA section 13102 (CHN-4). For geothermal heat pumps, the
credit is available for projects beginning construction before January 1, 2035.

5726 U.S.C. Section 48(a)(3)(A).
3826 U.S.C. Section 48E as created by IRA section 13702 (CHN-4).
%926 U.S.C. Section 48E(b)(3) as created by IRA section 13702(a) (CHN-4).
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percent of the qualified investment.®® The base credit amount generally is increased to 30

percent if separate requirements for prevailing wage and apprenticeship are met.5!

30. The renewable energy PTCs at IRC Section 45 and Section 45Y incentivize renewable
electricity production by providing tax credits for qualified facilities for generally the first 10
years of operations. Section 45, as modified and extended by the IRA, provides a tax credit for
production of electricity from renewable sources for projects beginning construction before
January 1, 2025.°* Eligible recipients include facilities generating electricity from wind,
biomass, geothermal, solar, landfill and trash, hydropower, and marine and hydrokinetic
renewable energy.®> Section 45Y, created by the IRA as a replacement to Section 45, provides a
technology-neutral tax credit for production of clean electricity for facilities placed in service
from January 1, 2025 (and available through the phase-out period described above).** Eligible
recipients are facilities generating electricity for which the greenhouse gas emissions rate is not
greater than zero.” For both Section 45 and Section 45Y, the base credit amount generally is 0.3
cents per kilowatt hour of electricity produced at a qualified facility, adjusted for inflation.®® The
base credit amount generally is multiplied by 5 if separate requirements for prevailing wage and
apprenticeship are met.®’

31. A domestic content bonus credit is available to increase the amount of the credit
determined under the renewable energy ITC/PTCs, respectively.® To access the bonus, a
taxpayer must establish that a domestic content requirement is satisfied with respect to an
applicable project by certifying that “any steel, iron, or manufactured product which is a
component of [the applicable project] (upon completion of construction) was produced in the
United States (as determined under section [sic] 661 of title 49, Code of Federal Regulations).”®’
For steel and iron, eligible projects must use 100 percent U.S.-produced steel and iron for
construction materials;’® for manufactured products, a certain percentage of the total cost of
components incorporated into an eligible product must be produced in the United States,

026 U.S.C. Section 48(a) and Section 48E(a)(2). Under Section 48, for geothermal heat pump property, the base
credit amount is 6 percent for the first 10 years, then reduces to 5.2 percent in 2033 and 4.4 percent in 2034,

6126 U.S.C. Section 48(a)(9) and Section 48E(a)(2)(A)(ii).

6226 U.S.C. Section 45 as modified and extended by IRA section 13101 (CHN-4).
6326 U.S.C. Section 45(c)(1).

6426 U.S.C. Section 45Y as created by IRA section 13701 (CHN-4).

6526 U.S.C. Section 45Y(b)(1)(A).

%26 U.S.C. Section 45(a) and (b)(2), 26 U.S.C. Section 45Y(a)(2)(A) and (c).
6726 U.S.C. Section 45(b)(6) and Section 45Y (a)(2)(B).

%26 U.S.C. Section 45(b)(9), Section 45Y(g)(11), Section 48(a)(12), and Section 48E(a)(3)(B), as created or
amended by IRA sections 13101(g), 13701(a), 13102(1), and 13702(a) (CHN-4).

926 U.S.C. Section 45(b)(9)(B)(i), Section 45Y(g)(11)(B)(i), Section 48(a)(12)(B), and Section 48E(a)(3)(B).

7026 U.S.C. Section 45(b)(9) and (b)(10), Section 45Y(g)(11) and (g)(12), Section 48(a)(12), and Section
48E(a)(3)(B).
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depending on the construction timeline and type of project.”! The United States notes, however,

that under Treasury and IRS guidance the steel and iron requirement has been interpreted to
apply only to structural steel or iron items (e.g., rebars, wind towers, foundation elements, etc.)
and the requirement does not apply to steel or iron that is contained in a manufactured product;
thus, a project may contain a significant amount of steel and iron that is not produced in the
United States.

32.  For Section 45 and Section 45Y, the general base credit amount of 0.3 cents per kilowatt
hour of electricity, or 1.5 cents per kilowatt hour of electricity if separate requirements for
prevailing wage and apprenticeship are met, produced at a qualified facility (adjusted for
inflation) is increased by 10 percent if the project meets the domestic content requirement.”” For
Section 48 and Section 48E, the general base credit amount of 6 percent of the qualified
investment, or 30 percent of the qualified investment if prevailing wage and apprenticeship
requirements are met, is increased by either 2 percentage points or 10 percentage points for
projects meeting the domestic content requirement, depending on the satisfaction of at least one
of three separate requirements.” If at least one of the three separate requirements is satisfied, the
bonus is 10 percentage points. If none of the three separate requirements is satisfied, the bonus
is 2 percentage points.

33. The renewable energy ITC/PTCs may be claimed as general business credits by
taxpayers, including individuals and corporate persons, in filing annual federal income tax
returns. A taxpayer may only claim one of the renewable energy ITC/PTCs with respect to a
qualified facility or energy property.’* For certain types of entities, such as tax-exempt
organizations, to obtain the full benefit of the Sections 45, 45Y, 48, and 48E base credits,
domestic content requirements must be met. However, in such cases, exceptions are available
that allow for flexibility if domestic materials are not available or are too costly.

34. The IRS has issued final rules on the operation of the renewable energy ITC/PTCs.
Regarding Section 48, the IRS issued final rules providing definitions for various types of energy
property eligible for the tax credit and rules for determining whether investments in energy
property are eligible, such as ownership and calculation rules.”” Regarding Section 45Y and

7126 U.S.C. Section 45(b)(9) and (b)(10), Section 45Y(g)(11) and (g)(12), Section 48(a)(12), and Section
48E(a)(3)(B).

7226 U.S.C. Section 45(b)(9) and Section 45Y(g)(11).

7326 U.S.C. Section 48(a)(12), and Section 48E(a)(3)(B). The three separate requirements are: (i) the energy project
has a maximum net output of less than 1 megawatt of electrical (as measured in alternating current) or thermal
energy; (ii) construction of the energy project began before January 29, 2023; or (iii) the energy project satisfies
prevailing wage and apprenticeship requirements.

7426 U.S.C. Section 45Y(b)(1)(D) and Section 48E(b)(3)(C).

75 Internal Revenue Service, Definition of Energy Property and Rules Applicable to the Energy Credit, Final Rule,
89 FR 100598 (December 12, 2024) (CHN-34). See also Internal Revenue Service, Definition of Energy Property
and Rules Applicable to the Energy Credit, Proposed Rule, 88 FR 82188 (November 22, 2023) (CHN-33); Internal
Revenue Service, Definition of Energy Property and Rules Applicable to the Energy Credit, Proposed Rule
(Correction), 89 FR 2182 (January 12, 2024) (US-11); Internal Revenue Service, Definition of Energy Property and
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Section 48E, the IRS issued final rules for determining greenhouse gas emissions rates resulting
from the production of electricity; petitioning for provisional emissions rates; and determining
eligibility for these credits in various circumstances.”® Regarding the domestic content bonus
credit, the IRS issued guidance documents clarifying the bonus for all four renewable energy
ITC/PTCs.”” This guidance includes a safe harbor that taxpayers may elect to use to qualify for
the domestic content bonus credit instead of determining the manufacturer’s direct costs of
producing manufactured products and manufactured product components in an applicable
project.”® The IRS has not yet issued proposed or final regulations regarding the domestic
content bonus credit but intends to do so. Until such regulations are issued, taxpayers may rely
on the guidance for the domestic content bonus credit requirements for any qualified facility,
energy project, or energy storage technology the construction of which begins before the date
that is 90 days after the date of publication of the forthcoming proposed regulations in the
Federal Register.”

III. THE SECTION 30D CLEAN VEHICLE CREDIT IS NOT INCONSISTENT
WITH ARTICLES 3.1(B) AND 3.2 OF THE SCM AGREEMENT

35. The Section 30D Clean Vehicle Tax Credit is not a prohibited import substitution subsidy
under Article 3.1(b) of the SCM Agreement because the credit is not contingent upon the use of
domestic over imported goods. Accordingly, the Section 30D Clean Vehicle Tax Credit also is
not inconsistent with Article 3.2 of the SCM Agreement.

Rules Applicable to the Energy Credit, Proposed Rule (Second Correction), 89 FR 13293 (February 22, 2024) (US-
12).

76 Internal Revenue Service, Section 45Y Clean Electricity Production Credit and Section 48E Clean Electricity
Investment Credit, Final Rule, 90 FR 4006 (January 15, 2025) (CHN-37). See also Internal Revenue Service,
Section 45Y Clean Energy Production Credit and Section 48E Clean Electricity Investment Credit, Proposed Rule,
89 FR 47792 (June 3, 2024) (CHN-35).

7 Internal Revenue Service, Domestic Content Bonus Credit Guidance under Sections 45, 45Y, 48, and 48E (May
12, 2023) (Notice 2023-38) (CHN-38); Internal Revenue Service, Domestic Content Bonus Credit Amounts under
the Inflation Reduction Act of 2022: Expansion of Applicable Projects for Safe Harbor in Notice 2023-38 and New
Elective Safe Harbor to Determine Cost Percentages for Adjusted Percentage Rule (May 16, 2024) (Notice 2024-41)
(CHN-39); Internal Revenue Service, Domestic Content Bonus Credit Amounts under the Inflation Reduction Act of
2022: First Updated Elective Safe Harbor modifying Notice 2024-41 (January 16, 2025) (Notice 2025-08) (CHN-
41).

78 Internal Revenue Service, Domestic Content Bonus Credit Amounts under the Inflation Reduction Act of 2022:
Expansion of Applicable Projects for Safe Harbor in Notice 2023-38 and New Elective Safe Harbor to Determine
Cost Percentages for Adjusted Percentage Rule (May 16, 2024) (Notice 2024-41) (CHN-39); Internal Revenue
Service, Domestic Content Bonus Credit Amounts under the Inflation Reduction Act of 2022: First Updated
Elective Safe Harbor modifying Notice 2024-41 (January 16, 2025) (Notice 2025-08) (CHN-41).

7 Internal Revenue Service, Domestic Content Bonus Credit Guidance under Sections 45, 45Y, 48, and 48E (May
12, 2023) (Notice 2023-38) (CHN-38), page 2; Internal Revenue Service, Domestic Content Bonus Credit Amounts
under the Inflation Reduction Act of 2022: Expansion of Applicable Projects for Safe Harbor in Notice 2023-38 and
New Elective Safe Harbor to Determine Cost Percentages for Adjusted Percentage Rule (May 16, 2024) (Notice
2024-41) (CHN-39), page 2; Internal Revenue Service, Domestic Content Bonus Credit Amounts under the Inflation
Reduction Act of 2022: First Updated Elective Safe Harbor modifying Notice 2024-41 (January 16, 2025) (Notice
2025-08) (CHN-41).
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36.  PartIl, Article 3 (Prohibition) prohibits two kinds of subsidies, including import
substitution subsidies under Article 3.1(b), which provides in relevant part:

Except as provided in the Agreement on Agriculture, the following subsidies,
within the meaning of Article 1, shall be prohibited: ...(b) subsidies contingent,
whether solely or as one of several other conditions, upon the use of domestic
over imported goods.

37.  Article 3.1(b) prohibits subsidies that are “contingent” upon the use of domestic over
imported goods. The relevant dictionary definition of “contingent” is “[c]onditional; dependent
on, upon; [d]ependent for its existence on something else.”® The Appellate Body also has
interpreted the term “contingent” to mean “conditional” or “dependent for its existence on
something else”,%! and reasoned that a subsidy would be “contingent” upon the use of domestic
over imported goods “if the use of those goods were a condition, in the sense of a requirement,

for receiving the subsidy”.®?

38.  Article 3.2 of the SCM Agreement then provides that “[a] Member shall neither grant nor
maintain subsidies referred to in paragraph 1.”

39.  Although the United States does not dispute that the Section 30D Clean Vehicle Tax
Credit is a subsidy within the meaning of the SCM Agreement,** China has failed to establish
that the Section 30D Clean Vehicle Credit is inconsistent with Article 3.1(b) because the credit is
not contingent on the use of domestic over imported goods. China’s arguments concern two
conditions (i.e., requirements): the critical minerals sourcing requirement and the battery
components sourcing requirement. Neither requirement is conditioned on the use of domestic
over imported goods, and it is possible to satisfy both requirements by use of exclusively
imported goods—that is, without the use of any U.S. domestic goods.

40.  First, China attempts to break the critical minerals sourcing requirement—a single
condition—into three separate conditions.®* The critical minerals requirement is that, to access
half of the maximum $7500 credit amount ($3750), a certain percentage of the value of the
critical minerals contained in the clean vehicle’s battery must have been (i) extracted or
processed in the United States; (i1) extracted or processed in any country with which the United

80 The New Shorter Oxford English Dictionary, (4th edition) (1993), p. 494 (US-15).
81 US — Tax Incentives (AB), para. 5.7; Canada — Autos (AB), para. 123.
82 US — Tax Incentives (AB), para. 5.7; Canada — Autos (AB), para. 130.

8 China raises the issue of what type of financial contribution the Section 30D Clean Vehicle Tax Credit is under
Article 1.1(a)(1), arguing that the credit is “revenue foregone” within the meaning of subparagraph (ii) where the
individual taxpayer claims the credit when filing an annual income tax return, and a direct transfer of funds within
the meaning of subparagraph (i) where the credit is transferred to a registered vehicle dealer. China’s First Written
Submission, paras. 151-159. However, the United States considers that the distinction is ultimately immaterial to
the Panel’s analysis as the United States does not dispute that the Section 30D Clean Vehicle Tax Credit is a
financial contribution by the government within the meaning of Article 1.1(a)(1), whether the contribution falls
under subparagraph (i) or subparagraph (ii).

84 See China’s First Written Submission, para. 162.
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States has a free trade agreement in effect; or (iii) recycled in North America.3® The conjunction
“or” before “recycled in North America” in the statute makes clear that this single condition may
be satisfied by any of the three options listed.

41. Therefore, critical minerals extracted, processed, or recycled outside of the United States
may be used to satisfy the critical minerals requirement. Put differently, while option (1)
provides that critical minerals extracted or processed in the United States may be used to satisfy
the requirement, option (ii) alternatively allows for critical minerals extracted or processed
outside of the United States (that is, in any country with which the United States has a free trade
agreement in effect) to be used to satisfy the same requirement. Likewise, option (iii) allows for
critical minerals that have been recycled in North America, i.e., in the territory of the United
States, Canada, or Mexico, to satisfy the requirement — that is, not exclusively sourced in the
United States. For example, a vehicle powered by a battery with critical minerals sourced
entirely from Chile or recycled entirely in Mexico could satisfy the critical minerals sourcing
requirement.

42. China also attempts to break the battery components sourcing requirement—a single
condition—into three separate conditions.®® The battery components sourcing requirement is
that, to access half of the maximum $7500 credit amount ($3750), an increasing percentage of
the value of the clean vehicle’s battery components must have been manufactured or assembled
in North America, i.e., in the territory of the United States, Canada, or Mexico.®” Because North

8 This provision states:
(e) Critical mineral and battery component requirements
(1) Critical minerals requirement
(A) In general

The requirement described in this subparagraph with respect to a vehicle is that, with respect to the battery
from which the electric motor of such vehicle draws electricity, the percentage of the value of the
applicable critical minerals (as defined in section 45X(c)(6)) contained in such battery that were-

(i) extracted or processed-

(D) in the United States, or

(II) in any country with which the United States has a free trade agreement in effect, or
(ii) recycled in North America,

is equal to or greater than the applicable percentage (as certified by the qualified manufacturer, in such
form or manner as prescribed by the Secretary).

26 U.S.C. Section 30D(e)(1)(A) (emphasis added).
8 See China’s First Written Submission, para. 163.
87 As this provision states,

(e) Critical mineral and battery component requirements

(2) Battery components
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America is not limited to the United States, this single condition may be satisfied by use of
battery components sourced in the territories of any of the three countries listed in the definition
of North America. That is, a vehicle powered by a battery with components sourced from
Canada or Mexico — and that otherwise contains no components sourced from the United States
— can satisfy the battery components sourcing requirement. Therefore, the battery components
sourcing requirement may be satisfied by use of components manufactured or assembled outside
of the United States.

43. China’s argument is essentially that a violation of Article 3.1(b) results where a condition
may be satisfied by the use of domestic goods. That is, where a condition may be fulfilled
through several options, China argues that there is a violation if an option for fulfillment is via
use of domestic goods. This argument must be rejected as contrary to the text of Article 3.1(b),
which prohibits only “subsidies contingent, whether solely or as one of several other conditions,
upon the use of domestic over imported goods”. By China’s logic, a subsidy with a condition
that may be satisfied by use of goods on a most-favored-nation basis would be inconsistent with
Article 3.1(b) because one way to satisfy the condition would be to use domestic goods. Such an
interpretation is not supported by the text of Article 3.1(b) as it misconstrues the ordinary
meaning of the concept of a “condition.” That is, China’s interpretation erroneously treats as a
“condition” the existence of a single scenario among many that could result in receipt of the
subsidy. This reads out of Article 3.1(b) that the subsidy must be “contingent” on the use of
domestic “over” imported goods.

44, For these reasons, China has failed to establish that the Section 30D Clean Vehicle Tax
Credit is a prohibited import substitution subsidy under Article 3.1(b) of the SCM Agreement
because the subsidy is not contingent upon the use of domestic over imported goods.
Accordingly, the Section 30D Clean Vehicle Tax Credit also is not inconsistent with Article 3.2
of the SCM Agreement. Likewise, the Panel should also reject China’s request to withdraw the
measure at issue without delay in accordance with Article 4.7 of the SCM Agreement,*® as China
has failed to establish that the Section 30D Clean Vehicle Tax Credit is a prohibited subsidy.

(A) In general

The requirement described in this subparagraph with respect to a vehicle is that, with respect to the battery
from which the electric motor of such vehicle draws electricity, the percentage of the value of the
components contained in such battery that were manufactured or assembled in North America is equal to or
greater than the applicable percentage (as certified by the qualified manufacturer, in such form or manner
as prescribed by the Secretary).)

26 U.S.C. Section 30D(e)(2). See also Internal Revenue Service, Clean Vehicle Credits Under Sections 25E and
30D; Transfer of Credits; Critical Minerals and Battery Components; Foreign Entities of Concern, Final
Regulations, 89 FR 37706 (May 6, 2024) (CHN-18) (“North America means the territory of the United States,
Canada, and Mexico as defined in 19 CFR part 182, Appendix A, § 1(1).”).

88 China’s First Written Submission, para. 174.
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IV.  THE FEOC EXCLUSIONARY RULE UNDER THE SECTION 30D CLEAN
VEHICLE CREDIT IS COVERED BY THE ESSENTIAL SECURITY
EXCEPTION UNDER ARTICLE XXI(B) OF THE GATT 1994

45.  With respect to China’s claims related to the FEOC exclusionary rule, the United States
invokes Article XXI(b) of the GATT 1994. As this provision states:

Nothing in this Agreement shall be construed ...

(b) to prevent any contracting party from taking any action which it considers
necessary for the protection of its essential security interests

(1) relating to fissionable materials or the materials from which they are
derived;

(ii) relating to the traffic in arms, ammunition and implements of war and
to such traffic in other goods and materials as is carried on directly or
indirectly for the purpose of supplying a military establishment;

(ii1) taken in time of war or other emergency in international relations.

46.  Asdiscussed in Section IV.A, Article XXI(b) is self-judging, and therefore, as discussed
in Section IV.B, the sole finding that this Panel may make with respect to China’s claims related
to the FEOC exclusionary rule is to note the U.S. invocation of Article XXI(b).

A. ARTICLE XXI(B) IS SELF-JUDGING

47.  Article XXI(b) is by its terms self-judging. The text establishes that each WTO Member
retains the right to “take[] any action which it considers necessary for the protection of its own
essential security interests.” The self-judging nature of Article XXI(b) of GATT 1994 is
established by that text (“which it considers™), in its context, and in the light of the treaty’s object
and purpose. This interpretation of Article XXI is confirmed by supplementary means of
interpretation, including Uruguay Round negotiating history.

48.  As the United States has previewed to the Dispute Settlement Body,” the FEOC
exclusionary rule for the Section 30D Clean Vehicle Tax Credit is an issue of national security.
The United States “considers” that the FEOC exclusionary rule is “an[] action ... necessary for

8 U.S. interpretive arguments regarding Article XXI(b) are set out in full in the U.S. First Written Submission in
United States — Origin Marking (Hong Kong, China) (Panel) (US-71) and incorporated by reference.

% See U.S. Reply to China Request for Consultations, WT/DS623/2 (April 5, 2024) (“Without prejudice to
whether...the consultations request raises issues of national security not susceptible to review or capable of
resolution by WTO dispute settlement, the United States accepts the request of China to enter into consultations.”);
see also U.S. Statement, Minutes of Meeting of Dispute Settlement Body (September 23, 2024) (WT/DSB/M/493),
para. 3.6 (“China has also complained about requirements under the Inflation Reduction Act related to “foreign
entities of concern”, as defined by reference to U.S. national security legislation. As Members well know, it is the
long-standing position of the United States, and numerous other Members historically, that issues of national
security are not susceptible to review or resolution by WTO dispute settlement.”).
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the protection of [U.S.] essential security interests” pursuant to Article XXI(b) of the GATT
1994. Accordingly, the Panel must limit its findings in this dispute with respect to the FEOC
exclusionary rule to a recognition that the United States has invoked its essential security
interests.

49.  Article XXI does not contain any requirement that a WTO Member invoking the essential
security exception must justify its invocation. Nonetheless, as additional background, the United
States provides the following factual statement.

50.  Asdescribed above in Section II, under the FEOC definition, there are five grounds on
which a foreign entity may be considered an FEOC, with cross-references to other U.S. laws
addressing security concerns. Subparagraphs (A), (B), and (D) address entities designated as
foreign terrorist organizations by the Secretary of State, included on the Specially Designated
Nationals and Blocked Persons List (SDN List) maintained by the Department of the Treasury’s
Office of Foreign Assets Control (OFAC), and alleged by the Attorney General to have been
involved in various illegal activities, including espionage and arms exports, for which a
conviction was obtained, respectively. Subparagraph (C) cross-references a definition of
“covered nation” as related to a prohibition on the Secretary of Defense from procuring covered
materials from those covered nations. Subparagraph (E) refers to foreign entities “determined by
the Secretary [of Energy], in consultation with the Secretary of Defense and the Director of
National Intelligence, to be engaged in unauthorized conduct that is detrimental to the national

security or foreign policy of the United States™.”!

51.  Itis self-evident that identification and exclusion of the categories of actors described in
the statute is a matter of national security for the United States.

B. BECAUSE ARTICLE XXI(B) IS SELF-JUDGING, THE SOLE FINDING THAT THE PANEL
MAY MAKE IS TO NOTE THE U.S. INVOCATION

52.  Inlight of the self-judging nature of Article XXI(b), the sole finding that the Panel may
make with respect to the FEOC exclusionary rule under the Section 30D Clean Vehicle Tax
Credit—consistent with its terms of reference and the Understanding on Rules and Procedures
Governing the Settlement of Disputes (DSU)—is to note in the Panel’s report that the United
States has invoked its essential security interests.

53. The DSB has established the Panel’s terms of reference under Article 7.1 of the DSU.”
Under these standard terms of reference, the DSB has tasked the Panel (1) “[t]o examine” the
matter and (2) to “make such findings as will assist the DSB in making the recommendations or
in giving the rulings provided for” in the covered agreements.

126 U.S.C. Section 30D(d)(7) as amended by IRA section 13401(e)(2) (CHN-4) cross-references section
40207(a)(5) of the Infrastructure Investment and Jobs Act (US-8).

92 United States — Certain Tax Credits Under the Inflation Reduction Act, Constitution of the Panel Established at
the Request of China, Note by the Secretariat, WT/DS623/4 (December 20, 2024).
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54.  Article 11 of the DSU similarly states that the “function of panels” is to “assist the DSB
in discharging its responsibilities” under the DSU itself and the covered agreements. Article 11
provides that a panel “should make an objective assessment of the matter before it, including an
objective assessment of the facts of the case and the applicability of and conformity with the
relevant covered agreements,” and “such other findings as will assist the DSB in making the
recommendations or in giving the rulings provided for in the covered agreements” (italics
added).

55.  Inthis dispute, the Panel has been tasked by the DSB to examine the matter and to make
such findings as may lead to a recommendation to bring a WTO-inconsistent measure into
conformity with the WTO Agreement. In the context of the U.S. invocation of Article XXI(b) in
this dispute regarding the FEOC exclusionary rule, such an assessment begins with interpreting
Article XXI(b) in accordance with the customary rules of interpretation of public international
law as reflected in Articles 31 to 33 of the Vienna Convention on the Law of Treaties. And that
objective assessment of Article XXI(b) leads to the understanding that the sole finding that the
Panel may make is to recognize the Member’s invocation of Article XXI(b).

56. The panel objectively assesses the facts of the case by noting that the responding Member
has invoked Article XXI(b). The panel objectively assesses the applicability of and conformity
with the relevant covered agreements by first interpreting Article XXI(b) in accordance with the
customary rules of interpretation, and—once it has done so and determined Article XXI(b) to be
self-judging—finding Article XXI(b) applicable. Nothing in the DSU—including Article 11 of
the DSU—requires otherwise.

57.  This result is consistent with DSU Article 19. Article 19.1 provides that
“recommendations” are issued “[w]here a panel or the Appellate Body concludes that a measure
is inconsistent with a covered agreement” and are recommendations “that the Member concerned
bring the measure into conformity with that agreement.” DSU Article 19.2 clarifies that “in their
findings and recommendations, the panel and Appellate Body cannot add to or diminish the
rights and obligations provided in the covered agreement.”

58.  Invocation of Article XXI(b) means that an essential security action cannot be found by a
panel or the Appellate Body to be inconsistent with a covered agreement. It would diminish a
Member’s “right” to take action it considers necessary for the protection of its essential security
interests if a panel or the Appellate Body purported to find such an action inconsistent with
Article XXI(b). Thus, the sole finding that the Panel may make regarding the FEOC
exclusionary rule under the Section 30D Clean Vehicle Tax Credit—consistent with its terms of
reference and the DSU—is to note in the Panel’s report that the United States has invoked its
essential security interests. No additional findings concerning the claims raised by China would
be consistent with the DSU, in light of the text of Article XXI(b).
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V. THE MEASURES AT ISSUE ARE JUSTIFIED UNDER ARTICLE XX(A) OF
THE GATT 1994

59. The measures at issue are justified because they are “necessary to protect public morals”
within the meaning of Article XX(a) of the GATT 1994.” As discussed below, China’s non-
market policies and practices have resulted in China’s global dominance of the clean vehicle and
renewable energy sectors, undermining fair competition for U.S. companies, U.S. workers, and
the U.S. economy more broadly. China’s global dominance and non-market policies deprive
market-oriented businesses and their workers of commercial opportunities and lessen
competition. China’s dominance of clean vehicle and renewable energy sectors and non-market
policies also have increased economic security risks in the U.S. market by creating dependencies
and vulnerabilities, and has reduced global supply chain resiliency. The challenged U.S.
measures are one response to China’s non-market policies and global dominance, seeking to
counteract those harms and restore fair competition.**

60.  Article XX(a) of the GATT 1994 provides in relevant part, “Nothing in this Agreement
shall be construed to prevent the adoption or enforcement by any contracting party of measures
... (a) necessary to protect public morals”.

61. A Member seeking to establish that a measure is justified under Article XX(a) of the
GATT 1994 must demonstrate that the measure (1) protects public morals and (2) is “necessary”
to achieve that objective.” In addition, to satisfy the chapeau of Article XX, the measure (3)
must not be applied in a manner that constitutes “arbitrary or unjustifiable discrimination
between countries where the same conditions prevail” or a “disguised restriction on international

trade”.%¢

62.  In Section V.A., we first explain that the challenged measures protect public morals
within the meaning of Article XX(a). We demonstrate that China’s non-market policies and
practices resulting in China’s global dominance of the clean vehicle and renewable energy

93 While the Section 30D Clean Vehicle Tax Credit is not inconsistent with Articles 3.1(b) and 3.2 of the SCM
Agreement, that measure would also be justified under Article XX(a) of the GATT 1994.

%% We note that this dispute is not the first effort by China to seek to attack a WTO Member’s response to its global
domination of these sectors. China challenged U.S. safeguard measures on solar cells and modules and did not
prevail in that challenge. US — Safeguard Measure on PV Products (China) (Panel), para. 8.1. China has also
recently challenged the application of countervailing duties by the European Union against Chinese subsidized EVs.
EU — Definitive CVDs on BEVs (China). This pattern of harassing litigation further reveals that China intends to
dominate these sectors globally at any cost.

9 GATT 1994, Art. XX(a). See also Colombia — Textiles (Panel), para. 7.293 (“In the context of Article XX(a), ...
a Member wishing to justify its measure must demonstrate: (i) that it has adopted or enforced the measure ‘to protect
public morals’, and (ii) that the measure is '“necessary’ to protect such public morals.”).

% The Chapeau of Article XX provides

Subject to the requirement that such measures are not applied in a manner which would
constitute a means of arbitrary or unjustifiable discrimination between countries where the same
conditions prevail, or a disguised restriction on international trade, nothing in this Agreement
shall be construed to prevent the adoption or enforcement by any contracting party of measures
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sectors violate the U.S. public morals against unfair competition, forced labor, theft, and
coercion. In Section V.B., we demonstrate that the measures at issue are necessary within the
meaning of Article XX(a) due to China’s global dominance of the clean vehicle and renewable
energy sectors and the importance of the U.S. public morals against unfair competition, forced
labor, theft, and coercion. In Section V.C., we demonstrate that the measures at issue are not
being applied in a manner inconsistent with the chapeau of Article XX. That is, the clean vehicle
and renewable energy tax credits do not constitute arbitrary or unjustifiable discrimination where
the same conditions prevail, nor are they a disguised restriction on international trade. In sum,
the United States establishes that the measures are justified under Article XX(a) of the GATT
1994.

A. THE MEASURES AT ISSUE “PROTECT PUBLIC MORALS” WITHIN THE MEANING OF
ARTICLE XX(A) OF THE GATT 1994

63.  As explained below, the challenged measures are necessary to protect public morals of
the United States within the meaning of Article XX(a). China’s non-market policies and
practices have resulted in China’s global dominance of the clean vehicle and renewable energy
sectors. The clean vehicle and renewable energy tax credits created or amended by the IRA are
intended to prevent unfair competition and to restore market-oriented opportunities for U.S.
businesses and workers.

64.  In Section V.A.1, we first explain the legal interpretation of Article XX(a), including the
key term “public morals”. In Section V.A.2, we explain how U.S. public morals include notions
of fair, market-oriented competition; norms on forced labor and protection of fundamental labor
rights; and norms against forced technology transfer, including cyber theft, economic espionage,
and the misappropriation of trade secrets. In Section V.A.3, we explain that China’s non-market
policies and practices have resulted in China’s global dominance of the clean vehicle and
renewable energy sectors, violating U.S. public morals.

1. Legal Framework

65. The ordinary meaning of the word “public” is defined as “[o]f or pertaining to the people
as a whole; belonging to, affecting, or concerning the community or nation,” *’ whereas the
ordinary of the meaning of “morals” is defined as “of or pertaining to the distinction between
right and wrong.”®® Therefore, the ordinary meaning of the term “public morals” refers to
community or national standards of right and wrong. Accordingly, prior WTO panels have
found that the term “public morals” refers to “standards of right and wrong conduct maintained

7 See The New Shorter Oxford English Dictionary (4% Edition) (1993), p. 2404 (US-15).
%8 See The New Shorter Oxford English Dictionary (4% Edition) (1993), p. 1827 (US-15).
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by or on behalf of a community or nation”.?® It follows that the public morals of each Member

may vary “in their respective territories, according to their own systems and scales of values.”!%

66.  In practice, panels have found that a measure “protect[s] public morals” within the
meaning of Article XX(a) to the extent the measure is designed to prevent conduct or outcomes
deemed morally objectionable within a Member’s territory. Relevant to this dispute, the panel in
US — Tariff Measures found that the U.S. norms against theft, misappropriation and competition
could be covered by the term “public morals” within the meaning of Article XX(a) of the GATT
1994.1°! Other measures determined by prior adjudicators to “protect public morals” have also
included measures concerning: (1) “money laundering, organized crime, fraud, underage
gambling, and pathological gambling;”'?? (2) the dissemination of audio visual products and
publications that contain morally objectionable content;'%* and (3) harm to animal welfare.!*

9 See Brazil — Taxation (Panel), para. 7.520; EC — Seal Products (Panel), para. 7.380; US — Gambling (Panel),
paras. 6.461-6.468; Colombia — Textiles (Appellate Body), footnote 155.

100 See Brazil — Taxation (Panel), para. 7.520.
100 US — Tariff Measures (Panel), para. 7.140.

102 See US — Gambling (Panel), para. 6.486 — 6.497 (finding that the Illegal Gambling Act was a measure to “protect
public morals” because it “was adopted to address concerns such as those pertaining to money laundering, organized
crime, fraud, underage gambling and pathological gambling.”).

103 See China — Publications and Audiovisual Products (Panel), para. 7.766 (“It is clear to us that the above-
mentioned Chinese requirements that the content of reading materials and finished audiovisual products must be
examined prior to importation, and that such products cannot be imported if they contain prohibited content, are
measures to protect public morals in China.”).

104 See EC — Seal Products (Panel), paras. 7.410 — 7.411.
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2. The measures at issue “protect public morals” of the United States within
the meaning of Article XX(a) because they uphold U.S. standards of right
and wrong

67. China’s non-market policies and practices that have resulted in China’s global dominance
of the clean vehicle and renewable energy sectors undermine U.S. “public morals” within the
meaning of Article XX(a). That is, China’s non-market and trade distorting behavior, including
unfair competition, the use of forced labor, theft, and coercion, violates prevailing U.S.
“standards of right and wrong,” as reflected in the state and federal laws of the United States.

68. The U.S. belief in promoting fair competition is a key aspect of the U.S. culture and value
system, in contrast to China’s use of non-market policies and practices that promotes unfair
competition. The U.S. also has fundamental norms against forced labor, theft, and coercion.
These standards of right and wrong are reflected in U.S. civil and criminal laws, such as those on
unfair competition,'®contracts and torts,'° patents,'®” governmental takings of property,'%
forced labor,'” cyber-hacking,!'? and trade secret theft.!!!

69.  First, the United States has norms against unfair competition, as reflected in U.S. laws
against anti-competitive behavior, such as the Sherman Act'!? and the Federal Trade
Commission Act.!!3

105 See Federal Trade Commission Act, Section 5 U.S.C § 45 (Unfair methods of competition unlawful; prevention
by the Commission) (US-16); Sherman Act, Section 15 U.S.C. § 1 (“Every contract, combination in the form of trust
or otherwise, or conspiracy, in restraint of trade or commerce among the several States, or with foreign nations, is
declared to be illegal”) (US-17).

106 Restatement (Second) of Contracts, § 205 (Duty of Good Faith and Fair Dealing) (“Every contract imposes upon
each party a duty of good faith and fair dealing in its performance and its enforcement.”) (US-18); Restatement
(Second) of Torts § 766A (“One who intentionally and improperly interferes with the performance of a contract
(except a contract to marry) between another and a third person, by preventing the other from performing the
contract or causing his performance to be more expensive or burdensome, is subject to liability to the other for the
pecuniary loss resulting to him.”) (US-19).

107 See 35 U.S.C. § 200 (Patents Policy and objective) (US-20):

It is the policy and objective of the Congress to use the patent system to promote the utilization of
inventions arising from federally supported research or development; to encourage maximum
participation of small business firms in federally supported research and development efforts; to
promote collaboration between commercial concerns and nonprofit organizations, including
universities; to ensure that inventions made by nonprofit organizations and small business firms
are used in a manner to promote free competition and enterprise without unduly encumbering
future research and discovery; to promote the commercialization and public availability of
inventions made in the United States by United States industry and labor.” (emphasis added)

108 See, e.g., U.S. Constitution, Fifth Amendment (“No person shall ... be deprived of life, liberty, or property,
without due process of law; nor shall private property be taken for public use, without just compensation.”) (US-21).

109 See, e.g., U.S. Constitution, Thirteenth Amendment (“Neither slavery nor involuntary servitude, except as a
punishment for crime whereof the party shall have been duly convicted, shall exist within the United States, or any
place subject to their jurisdiction.”) (US-21); 22 U.S.C. § 7101 (US-22); 19 U.S.C. § 1307 (“All goods, wares,
articles, and merchandise mined, produced, or manufactured wholly or in part in any foreign country by convict
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70. These statutes articulate standards of behavior that have maintained a highly competitive
free market in the United States for more than a century. The first anti-competitive statute was
the Sherman Act, which codified the fair competition moral underpinnings of the U.S. economy
in 1890. The importance of the Sherman Act to the fundamental principles of the United States
is best summarized by the U.S. Supreme Court in Northern Pacific Railway Co.:

The Sherman Act was designed to be a comprehensive charter of economic
liberty aimed at preserving free and unfettered competition as the rule of
trade. It rests on the premise that the unrestrained interaction of competitive
forces will yield the best allocation of our economic resources, the lowest
prices, the highest quality and the greatest material progress, while at the
same time providing an environment conducive to the preservation of our
democratic political and social institutions.'!'*

71. Therefore, the United States does not simply view unfair competitive practices as merely
a detriment to business and innovation. Ultimately, these practices are viewed as a threat to the

labor or/and forced labor or/and indentured labor under penal sanctions shall not be entitled to entry at any of the
ports of the United States . . . .”) (US-23); Uyghur Forced Labor Prevention Act (“It is the policy of the United
States . . . to strengthen the prohibitions against the importation of goods made with forced labor, including by
ensuring that the Government of the People’s Republic of China does not undermine the effective enforcement of
section 307 of the Tariff Act of the 1930 (19 U.S.C. 1307) ....”) (US-24).

119 See Computer Fraud and Abuse Act (18 U.S.C. § 1030) (US-25); see in particular 18 U.S.C. § 1030 (a)(4):

Whoever— (4) knowingly and with intent to defraud, accesses a protected computer without
authorization, or exceeds authorized access, and by means of such conduct furthers the
intended fraud and obtains anything of value, unless the object of the fraud and the thing
obtained consists only of the use of the computer and the value of such use is not more than
$5,000 in any 1-year period . . . shall be punished as provided in subsection (c) of this
section.

11 See Economic Espionage Act of 1996 (18 U.S. Code § 1831-1832) (US-26). The EEA contains two separate
provisions that criminalize the theft or misappropriation of trade secrets: 18 U.S.C. § 1831 (economic espionage)
and 18 U.S.C. § 1832 (trade secret theft); Uniform Trade Secrets Act (1985) (US-27), Section 1 (defining trade
secret theft to include “espionage through electronic or other means.”). The Uniform Trade Secrets Act (1985) has
been adopted by every U.S. state (US-27).

112 See Sherman Act, Section 15 U.S.C. § 1 (“Every contract, combination in the form of trust or otherwise, or
conspiracy, in restraint of trade or commerce among the several States, or with foreign nations, is declared to be
illegal”) (US-17).

113 See Federal Trade Commission Act, Section 15 U.S.C § 45 (“Unfair methods of competition in or affecting

commerce, and unfair or deceptive acts or practices in or affecting commerce, are hereby declared unlawful.”) (US-
16).

114 Northern Pacific Railway Co. v. United States, 356 U.S. 1, 4-5 (1958) (Justice Hugo Black) (US-28).
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“preservation of our democratic political and social institutions”.!!> Accordingly, certain
violations of these laws, such as monopolization, are even criminalized.''®

72.  Moreover, the United States maintains and enforces laws against the use of forced labor.
As an initial matter, the Thirteenth Amendment of the U.S. Constitution states, “[n]either slavery
nor involuntary servitude, except as a punishment for crime whereof the party shall have been
duly convicted, shall exist within the United States, or any place subject to their jurisdiction.”!!’
The United States criminalizes the use of forced labor, under the broader umbrella of human
trafficking, through the Trafficking Victim’s Protection Act of 2000, as amended.''®

73.  Further, the United States prohibits the importation of goods produced wholly or in part
with forced labor under Section 307 of the Tariff Act of 1930.'"® The United States has recently
bolstered the enforcement of this prohibition through the Uyghur Forced Labor Prevention Act
(UFLPA),'?° which creates a rebuttable presumption that goods mined, produced, or
manufactured wholly or in part in the Xinjiang Uyghur Autonomous Region of the People’s
Republic of China, or by an entity on the UFLPA entity list, are prohibited from importation
under Section 307. In order to monitor U.S. enforcement of the prohibition under Section 307,
the President established the Forced Labor Enforcement Task Force, composed of
representatives from U.S. executive departments and agencies.'?!

15 Northern Pacific Railway Co. v. United States, 356 U.S. 1, 4-5 (1958) (Justice Hugo Black) (US-28).

116 Sherman Act, 15 U.S.C. § 1 (“Every person who shall make any contract or engage in any combination or
conspiracy hereby declared to be illegal shall be deemed guilty of a felony, and, on conviction thereof, shall be
punished by fine not exceeding $100,000,000 if a corporation, or, if any other person, $1,000,000, or by
imprisonment not exceeding 10 years, or by both said punishments, in the discretion of the court.”) and Sherman
Act, 15 U.S.C. § 2 (“Every person who shall monopolize, or attempt to monopolize, or combine or conspire with any
other person or persons, to monopolize any part of the trade or commerce among the several States, or with foreign
nations, shall be deemed guilty of a felony, and, on conviction thereof, shall be punished by fine not exceeding
$100,000,000 if a corporation, or, if any other person, $1,000,000, or by imprisonment not exceeding 10 years, or by
both said punishments, in the discretion of the court.”) (US-17).

7°U.S. Constitution, Thirteenth Amendment (US-21).

11822 U.S.C. § 7101, et. seq. (US-22). In enacting this Act, Congress found that “the United States outlawed slavery
and involuntary servitude in 1865, recognizing them as evil institutions that must be abolished.” 22 U.S.C. §
7101(b)(22).

11919 U.S.C. § 1307 (US-23).
120 Uyghur Forced Labor Prevention Act (US-24).

121 Executive Order 13923, “Establishment of the Forced Labor Enforcement Task Force Under Section 741 of the
United States-Mexico-Canada Agreement Implementation Act”, May 15, 2020 (US-29).
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74.  In addition, the act of “theft” is a criminal offense throughout the United States.'?> U.S.
laws also criminalize the specific acts of cyber-enabled theft, > economic espionage, and the
misappropriation of trade secrets'?* (including though the act of “bribery” or “extortion”). While
community standards of right and wrong can be derived from many sources (including
“prevailing social, cultural, ethical and religious values”!%°), standards of right and wrong are
clearly reflected in a jurisdiction’s criminal law.'?®

75.  In other words, the United States imposes constraints on behavior based on national
concepts of right and wrong to ensure market-oriented outcomes. U.S. law specifically does not
permit the type of unreasonable, anti-competitive behavior to determine winners and losers in the
marketplace that China champions. As described below, however, through its non-market
policies and dominance of clean vehicle and renewable energy sectors, China seeks to bring
about unfair and non-market-oriented competition globally, including in the U.S. market.

a. Additional statements that demonstrate U.S. public morals
relating to fair, market oriented competition

76. The United States continues to reiterate the importance of these norms domestically, at
the WTO and other fora, and in conjunction with allies and partners. In 2025, U.S. support for
fair competition and trade has been reiterated in numerous executive orders and presidential
memoranda. The President has ordered numerous actions to address unfair and unbalanced
trade,'?” and has condemned one-sided, anti-competitive policies and practices of foreign
governments.'?® The President’s 2025 Trade Policy Agenda similarly observes that “technology
and IP-intensive sectors are hardly the only ones that are threatened by China’s non-market

122 See, e.g., California Code, Penal Code § 484 (General Theft Statute) (US-30); Texas Penal Code, Title 7, Chapter
31 (Offenses against Property — Theft) (US-31); 18 U.S.C. Ch. 31 (Embezzlement and Theft) (US-32); 18 U.S.C. §
1832 (Theft of Trade Secrets) (US-27).

123 See Computer Fraud and Abuse Act (18 U.S.C. § 1030) (US-25); see in particular 18 U.S.C. § 1030 (a)(4):

Whoever— (4) knowingly and with intent to defraud, accesses a protected computer without
authorization, or exceeds authorized access, and by means of such conduct furthers the intended fraud
and obtains anything of value, unless the object of the fraud and the thing obtained consists only of the
use of the computer and the value of such use is not more than $5,000 in any 1-year period . . . shall be
punished as provided in subsection (c) of this section.

124 See Economic Espionage Act of 1996 (18 U.S. Code § 1831-1832) (US-26). The EEA contains two separate
provisions that criminalize the theft or misappropriation of trade secrets: 18 U.S.C. § 1831 (economic espionage)
and 18 U.S.C. § 1832 (trade secret theft); Uniform Trade Secrets Act (1985), Section 1 (defining trade secret theft to
include “espionage through electronic or other means.”) (US-27). The Uniform Trade Secrets Act (1985) has been
adopted by every U.S. state (US-27).

125 See US—Gambling (Panel), para. 6461.

126 See The New Shorter Oxford English Dictionary (4" Edition) (1993), p. 549 (noting that the word “crime” refers
to “sinfulness, wickedness, wrongdoing” or “an evil or injurious act; a grave offence.”) (US-15).

127 The White House, America First Trade Policy Presidential Memorandum, Jan. 20, 2025 (US-33).

128 The White House, Defending American Companies and Innovators From Overseas Extortion and Unfair Fines
and Penalties Presidential Memorandum, Feb. 21, 2025 (US-34).
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behavior” and promises that “USTR will look broadly at the bilateral relationship to identify, and
respond to, additional unfair practices.”!?’

77.  Inaddition to other trade-related Group of Seven (G7) activity, in 2024, the United States
and other G7 partners took a number of steps to enhance cooperation on addressing non-market
policies and practices, and to effectively deter and respond to economic coercion. For instance,
in July 2024, the United States and other G7 trade ministers issued a joint statement underscoring
the need to address non-market policies and practices and promote economic resilience and
economic security.'*® To this end, the United States and other G7 partners focused on addressing
non-market excess capacity.

78.  In July 2024, the United States and Japan engaged on non-market policies and practices
during discussions of the U.S.-Japan Partnership on Trade.'*! Earlier, in March 2023, the United
States and Japan agreed to address non-market policies and practices in the critical minerals
sector.!??

79. Similarly, in June 2023, Australia, Canada, Japan, New Zealand, the United Kingdom,
and the United States endorsed a joint declaration against trade-related economic coercion and
non-market policies and practices.!*® As observed in that statement, trade-related economic
coercion and non-market policies and practices threaten the livelihoods of our citizens, harm our
workers and businesses, and could undermine global security and stability.!>*

129 The President’s 2025 Trade Policy Agenda, p. 3 (US-35).

130 See G7 Trade Ministers’ Statement (2024) (US-36). This followed on earlier statements by G7 Leaders and
Trade Ministers expressing concern and intent to take action with respect to non-market policies and practices. See,
e.g., G7 Leaders’ Communique (2022) (US-37) (recognizing “trade distorting actions by state-owned enterprises,
notably those that lead to excess capacity”); G7 Trade Ministers’ Statement (2022) (US-38) (recognizing “harmful
industrial subsidies, including those that lead to excess capacity” and “market distorting actions of state-owned
enterprises”); G7 Leaders’ Statement on Economic Resilience and Economic Security (2023) (US-39) (recognizing
“harmful industrial subsidies™); and G7 Trade Ministers’ Statement (2023) (US-40) (recognizing “pervasive,
opaque, and harmful industrial subsidies” and “market distortive practices of state-owned enterprises”).

31 Office of the U.S. Trade Representative, Readout of the Fifth Round of Meetings under the U.S.-Japan
Partnership on Trade, July 31, 2024 (US-41).

132 As stated in the Agreement Between the Government of the United States of America and the Government of
Japan on Strengthening Critical Minerals Supply Chains (March 28, 2023), Article 3.4 (US-42):

In order to promote fair competition and market-oriented conditions for trade in critical minerals,
the Parties shall confer on potential effective and appropriate domestic measures to address non-
market policies and practices of non-Parties affecting trade in critical minerals and on issues relating
to global critical minerals supply chains, including extraction and processing capacity and trends,
price differences between markets, domestic industry conditions, and trade flows. The Parties may
share publicly available data with respect to trade in critical minerals, including from other markets.

133 Joint Declaration Against Trade-Related Economic Coercion and Non-Market Policies and Practices, June 9,
2023 (US-43).

134 Joint Declaration Against Trade-Related Economic Coercion and Non-Market Policies and Practices, June 9,
2023 (US-43).
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80. The United States led efforts in the United States—European Union Trade and Technology
Council (TTC) to engage European Union (EU) partners on effective means to address non-
market policies and practices, economic coercion, and other issues of concern posed by third
countries, including China. In September 2021, the United States and the EU in their Inaugural
TTC Joint Statement, recognized the concern of non-market policies and practices in stating that
“[w]e stand together in continuing to protect our businesses, consumers, and workers from unfair
trade practices, in particular those posed by non-market economies, that are undermining the

world trading system”.!*®

81. Earlier, in October 2020, the United States, Brazil, and Japan issued a joint statement
recognizing the importance of market-oriented conditions to the world trading system.!*® That
statement also expressed serious concerns with non-market policies and practices that had
resulted in damage to the world trading system, and affirmed that market-oriented conditions are
fundamental to a free, fair, and mutually advantageous world trading system, to ensure a level
playing field for Members’ enterprises for the benefit of their citizens.!*’

82.  In May of 2018, the United States, Japan, and the European Union issued a joint
statement confirming their shared objective to address non market-oriented policies and practices
that lead to severe overcapacity and create unfair competitive conditions for our workers and
businesses.!*® Ministers of all three countries also endorsed a joint statement on market-oriented
conditions, noting that their citizens and businesses operate under market-oriented conditions and
agreed to engage with other trading partners in identifying means to maintain market-oriented
conditions.!*

83.  Asthese U.S. statements and actions over the years make clear, therefore, the U.S. norms
against unfair competition, forced labor, theft, and coercion are deeply held and enduring. They
constitute public morals within the meaning of Article XX(a).!** As described below, China’s
non-market policies and dominance of the clean vehicle and renewable energy sectors deprives
market-oriented businesses and their workers of commercial opportunities, and lessens
competition. Through the targeting of these sectors, China has also increased risk and reduced
U.S. supply chain resilience.

135 U.S.-EU Trade and Technology Council Inaugural Joint Statement, Sept. 29, 2021 (US-77).

136 Importance of Market-Oriented Conditions to the World Trading System, Statement from Brazil, Japan, and the
United States, WT/GC/W/803/Rev.1, Oct. 2, 2020.

137 Importance of Market-Oriented Conditions to the World Trading System, Statement from Brazil, Japan, and the
United States, WT/GC/W/803/Rev.1, Oct. 2, 2020.

138 Joint Statement on Trilateral Meeting of the Trade Ministers of the United States, Japan, and the European
Union, Sept. 25,2018 (US-44).

139 Joint Statement on Trilateral Meeting of the Trade Ministers of the United States, Japan, and the European
Union, Sept. 25,2018 (US-44).

140 US — Tariff Measures (Panel), para. 7.140.
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3. China’s non-market policies and practices that have resulted in China’s
global dominance of the clean vehicle and renewable energy sectors
violate U.S. public morals

84. China’s non-market policies and practices that have resulted in China’s global dominance
of the clean vehicle and renewable energy sectors offend U.S. standards of right and wrong. As
discussed below, China has achieved global dominance of the clean vehicle and renewable
energy sectors, undermining fair competition for U.S. companies, workers, and the U.S.
economy generally. Both China’s dominance of these sectors and the non-market policies it
pursues violate U.S. public morals against unfair competition, forced labor, theft, and coercion.

85.  For example, with respect to solar:

e China’s share of the global solar energy supply chain — that is, global polysilicon, ingot,
and wafer production — soon will reach almost 95 percent.'!

e China dominates manufacturing capacity across all segments of the solar supply chain
worldwide, with its share exceeding 80% in all stages (i.e., polysilicon, ingots, wafers,
cells, and modules).!'*?

¢ Global solar manufacturing capacity has grown by 2-3 times in the past five years, 90%
of which occurred in China.'#

e Estimates are that China produces far more solar panel modules than the world is on track
to use.!*

86. The result of China’s sustained targeting has been the hollowing out of the solar
industries in other Members, including the United States, Japan, and the European Union, that
sought to compete on a level playing field.'*®

141 International Energy Agency, Special Report on Solar PV Global Supply Chains, Aug. 2022, p. 9 (US-1).

142 International Energy Agency, Special Report on Solar PV Global Supply Chains, Aug. 2022, p. 7 (US-1).

143 National Renewable Energy Laboratory, Winter 2024 Solar Industry Update, Jan. 25, 2024, p. 3 (US-45).
144 Cipher News, “Chinese solar panel manufacturing outpaces global demand,” Feb. 28, 2024 (US-46).

145 See, e.g., Remarks by President Trump at Signing of Section 201 Actions, Jan. 23, 2018, pp. 1-2 (“My
administration is committed to defending American companies, and they’ve been very badly hurt from harmful
import surges that threaten the livelihood of their workers, of jobs...”) (US-47); 2023 State of the Union Address by
EU President von der Leyen at Strasbourg, Sept. 13, 2023, p. 4 (“We have not forgotten how China’s unfair trade
practices affected our solar industry. Many young businesses were pushed out by heavily subsidized Chinese
competitors. Pioneering companies had to file for bankruptcy. Promising talents went searching for fortune abroad.
This is why fairness in the global economy is so important — because it affects lives and livelihoods. Entire
industries and communities depend on it. So, we have [sic] to be clear-eyed about the risks we face.”) & p. 8 (“We
have seen real bottlenecks along global supply chains, including because of the deliberate policies of other countries.
Just think about China’s export restrictions on gallium and germanium — which are essential for goods like
semiconductor and solar panels.”) (US-48).
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87. China also dominates electric vehicle supply chains, as exhibited in illustration 1 and 2,
below. Specifically, with respect to the electric vehicle supply chain:

¢ China produces approximately 60 percent of electric vehicles sold globally and
approximately 80 percent of the batteries that power them. !4

e China also has a leading role in the upstream stages of the battery supply chain. China
accounts for almost 90 percent of global installed cathode active material manufacturing
capacity, over 97% of anode material manufacturing capacity, almost 100 percent of
lithium-iron-phosphate (LFP) production capacity, and more than 75 percent of global
production of installed nickel manganese cobalt oxide.'*’

e 1In 2023, China’s cathode and anode active material installed manufacturing capacity was
four and nine times greater than global EV cell demand in 2023.!4

146 Washington Post, “How China pulled ahead to become the world leader in electric vehicles”, March 3, 2025 (US-
2).

147 International Energy Agency, Global EV Outlook 2024, p. 80 (US-49).
148 International Energy Agency, Global EV Outlook 2024, p. 81 (US-49).
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Ilustration 114°

China’s EV supply chain dominance boosts domestic carmakers
Market share of key EV battery inputs (%)

Il China Rest of the world

LFP cathode
Anode
Electrolyte
NMC precursor
Lithium refining
Separator

EV battery

NMC cathode

Lithium mining

Nickel mining

Cobalt mining

TR

20 40 60 80 100

Source: Bernstein
OFT

149 Financial Times, “Foreign carmakers confront ‘moment of truth’ in China,” Apr. 21, 2023 (US-72).
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Ilustration 213¢

EV battery-supply chain, production, by source country
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88. China also dominates the production and supply of many critical minerals that are key
inputs for clean energy production. According to the International Energy Agency (IEA),
China’s global production of graphite is at 77 percent,'! gallium is at 98 percent,'*?> germanium

150 Wall Street Journal, “U.S. Car Makers’ EV Plans Hinge on Made-in-America Batteries,” Feb. 6, 2023 (US-13)
I31'U.S. Geological Survey, Mineral Commodities Summaries 2024, p. 84 (US-3).
152U.S. Geological Survey, Mineral Commodities Summaries 2024, p. 74 (US-3).
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is at 68 percent,'3 and tungsten is at 84 percent.!>* The IEA projects that by 2030 over 90
percent of battery-grade graphite and 77% of refined rare earths could come from China.'>

89.  Itis also well documented that China has targeted the clean energy sectors for
dominance.!>® For instance, China’s Made in China 2025 industrial plan, introduced in 2015,
makes clear China’s ambitions to dominate the clean energy supply chain, both domestically and
globally.'>” The Made in China 2025 Technology Greenbook calls for the support of important
solar applications, including the integration of solar cell technology with electric vehicle
technology and the use of solar technology in power generation. The Greenbook also calls for
focus on en