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282. To Canada: Please provide the legal document through which the specific harvest
blocks belonging to Resolute for which PCIP payment was provided were made
subject to the 50 percent partial cutting requirement by Quebec.

U.S. Comment:

1. Canada submits in response to this questlon both a partial and a complete copy of the
harvest agreement between Quebec and Resolute.! Canada characterizes this agreement as “the
relevant legal document[] that tie[s] Resolute (and other harvesters) to specific harvest blocks,
including blocks subject to a partial cut prescription.”? But as Canada notes, this agreement
simply “sets out the companies’ harvesting obligations,”® and the Partial Cut Investment
Program (“PCIP”) payments associated with the performance of those obligations constitute a
transaction clearly distinct from the provision of stumpage.* Therefore, Canada’s response to the
Panel’s question confirms that Resolute’s performance of the legally-required partial cut
prescriptions cannot be considered reciprocal or voluntary, because Resolute would have
violated the law and terms of its harvest agreement if it had failed to use partial cutting
techniques when obligated to do so.®

2. The Sustainable Forest Development Act (“SFDA”) is the overarching law that governs a
timber supply guarantee holder’s access to and right to harvest Quebec provincial Crown
timber.® Among the obligations established by the SFDA and its accompanying regulations is
the requirement that timber supply guarantee holders perform and pay all expenses for forest
development prescribed by Quebec, including partial cuts on certain harvest stands to allow
forest areas to regenerate naturally without the need to replant.

3. Specifically, section 38 of the SFDA provides that Quebec “may, by regulation, prescribe
sustainable forest development standards for anyone carrying on a forest development activity in
a forest in the domain of the State.”” The regulations accompanying the SFDA prohibit “any

! Quebec Verification Exhibit QC-22 (Exhibit CAN-623 (BCI)); Resolute Questionnaire Response, Exhibit RESB-
28 (Exhibit CAN-624 (BCl)).

2 Responses of Canada to Additional Questions from the Panel (March 16, 2020) (“Canada’s Responses to the
Panel’s Additional Questions™), para. 1.

3 Canada’s Responses to the Panel’s Additional Questions, para. 2.

4 See First Written Submission of the United States of America (November 30, 2018) (“U.S. First Written
Submission”), paras. 645-646; Responses of the United States to the Panel’s First Set of Questions to the Parties
(April 3, 2019) (“U.S. Responses to the First Set of Panel Questions™), para. 406.

5> See U.S. Responses to the First Set of Panel Questions, para. 409; Second Written Submission of the United States
of America (May 6, 2019) (“U.S. Second Written Submission”), paras. 416-417.

& Government of Quebec, Questionnaire Response (“GOQ QR”), Exhibit QC-STUMP-20 (SFDA) (Exhibit CAN-
169).

7 GOQ QR, Exhibit QC-STUMP-20 (SFDA, section 38) (Exhibit CAN-169).
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cutting without regeneration and soil protection.”® This prohibition precludes holders of timber
supply guarantees from harvesting timber using cost-efficient clear cutting techniques and
requires using more costly partial cutting techniques in certain harvest areas.® By law, holders of
timber supply guarantees are responsible for harvesting costs.*

4. Canada does not challenge the determination of the U.S. Department of Commerce
(“USDOC”) that Quebec’s PCIP grant exists as a transaction distinct from its provision of
stumpage. Quebec obligated Resolute to perform and pay all costs for forest management
prescribed by Quebec, including partial cuts on certain harvest stands to allow forest areas to
regenerate, as a condition to its access to and right to harvest Quebec provincial Crown timber.!!
That Quebec separately extended to Resolute the opportunity to qualify for a PCIP grant to
reduce some of the costs incurred for forest management does not transform this grant into a
purchase transaction, because the PCIP grant involved the conveyance of funds from Quebec
absent a reciprocal obligation on the part of Resolute.?

5. The relevant facts and argument as they pertain to Quebec’s decision to provide a
financial contribution to Resolute under its PCIP thus are simple and straightforward:

. Resolute was legally responsible for performing and bearing the expense
of forest development prescribed by Quebec.™

. Resolute’s performance of these legally-required obligations cannot be
considered voluntary or reciprocal (i.e., Resolute would have violated the
law and its harvest agreement if it had harvested timber from areas in
which it was required to use partial cutting techniques without performing

8 GOQ QR, Exhibit QC-STUMP-22 (SFDA Regulations, chapter A-18.1, r.7, section 89 of the regulation respecting
standards of forest management for forests in the domain of the State) (Exhibit USA-075).

9 GOQ QR, p. QC-OTHER-18 (Exhibit CAN-204). See also Memorandum to Gary Taverman from James Maeder
Subject: Countervailing Duty Investigation of Certain Softwood Lumber Products from Canada: Issues and
Decision Memorandum for the Final Determination (November 1, 2017) (“Lumber Final 1&D Memo”), p. 189
(Exhibit CAN-010).

10 See Memorandum to Ronald K. Lorentzen from Gary Taverman Subject: Decision Memorandum for the
Preliminary Determination in the Countervailing Duty Investigation of Certain Softwood Lumber Products from
Canada (April 24, 2017) (“Lumber Preliminary Decision Memorandum”), p. 71 (Exhibit CAN-008); Lumber Final
1&D Memo, p. 189 (Exhibit CAN-010); GOQ QR, Exhibit QC-STUMP-20 (SFDA, section 103.3) (“Subject to
subparagraphs 2 and 3 of the third paragraph of section 103.7, holders of a timber supply guarantee are responsible
for harvesting the standing timber they purchase.”) (Exhibit CAN-169).

11 See Lumber Final 1&D Memo, pp. 188-189 (Exhibit CAN-010).

12 See Japan — DRAMSs (Korea) (AB), para. 251 (finding that the provision of a loan and a subsequent interest rate
reduction, for instance, should be treated as two separate transactions, each of which may constitute different forms
of financial contributions).

13 U.S. First Written Submission, paras. 628-629; U.S. Second Written Submission, paras. 416-417.
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these obligations).1*

. Resolute separately received payments from Quebec under the PCIP -
financial contributions in the form of a direct transfer of funds — that
alleviated some of the costs that Resolute incurred with respect to its
performance of these obligations.*®

. The USDOC’s conclusion that these payments constituted grants in a
manner consistent with Article 1.1(a)(1)(i) of the Agreement on Subsidies
and Countervailing Measures (“SCM Agreement”), or conferred a benefit
on the recipients in the amount of the grants in a manner consistent with
Article 1.1(b) or Article 14 of the SCM Agreement, is thus a conclusion
that an unbiased and objective investigating authority could have reached
in light of the facts and arguments before it.*6

6. In sum, Resolute was legally responsible for performing forest development prescribed
by Quebec, including partial cuts on certain harvest blocks, as a condition of its access to and
right to harvest Quebec provincial Crown timber. Therefore, the USDOC appropriately found
that the PCIP payments are grants, within the meaning of Article 1.1(a)(1)(i) of the SCM
Agreement, because Quebec provided a financial contribution to Resolute without an obligation
or expectation that anything would be provided to Quebec in return.’

283. To Canada: Please identify evidence on the record showing that Resolute’s
obligation to perform partial cutting and Quebec’s obligation to provide PCIP
payments were agreed to as part of the same transaction. Please provide, in
particular, (a) TSG agreements between Resolute and Quebec for harvest blocks
that were subject to the partial cutting requirement and for which Resolute received
PCIP payments; and (b) any other evidence that Canada considers relevant in this
respect.

U.S. Comment:

7. As the Panel’s question recognizes, Canada has been unable to identify any record
evidence to show that Resolute’s performance of partial cutting techniques for certain harvest
blocks and Quebec’s PCIP grants are reciprocal and stem from the same transaction. Canada’s

14 See U.S. First Written Submission, para. 631; U.S. Second Written Submission, para. 420; Oral Statement of the
United States of America at the Second Substantive Meeting of the Panel (October 16, 2019) (“U.S. Second
Opening Statement”), paras. 65-66.

15 See U.S. First Written Submission, paras. 636-648.

16 See Lumber Preliminary Decision Memorandum, p. 71 (Exhibit CAN-008); Lumber Final 1&D Memo, pp. 188-
189 (Exhibit CAN-010).

17 Lumber Preliminary Decision Memorandum, p. 71 (Exhibit CAN-008); Lumber Final 1&D Memo, pp. 188-189
(Exhibit CAN-010).
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inability to identify such evidence is underscored in its response to this question.

8. The provision of stumpage and PCIP payments constitute two distinct transactions.®
The first transaction involves the provision of goods (i.e., stumpage), conditioned on the
acceptance of certain monetary commitments and other obligations, including partial cut
prescriptions on certain harvest blocks.'® The second transaction involves a direct transfer of
funds in the form of a grant (i.e., PCIP payments).?° There was no exchange of rights and
obligations relative to this separate transaction, because Resolute was fully obligated to comply
with legally mandated partial cut requirements as part of its agreement with Quebec to purchase
the right to access and harvest Quebec provincial Crown timber.?

0. In its response to this question, Canada takes a different approach than it did in its
response to Panel question 282. Here, Canada argues that the Treasury Board’s note, which
approved and established the PCIP, contained a reciprocal exchange of rights and obligations.?
Canada’s arguments are unavailing.

10. First, Canada asserts that because the PCIP predates Resolute’s harvest agreement,
“Resolute harvests on blocks subject to partial cut prescriptions with the knowledge that Québec
will reimburse it for the additional expenses associated with conducting partial cut treatments.”?®
Even if this were true, and Canada fails to cite evidence of Resolute’s decision-making process,
the fact that Resolute may have been influenced by the existence of the PCIP does not mean that
the PCIP payments involved a reciprocal exchange of rights and obligations. It only means that
Resolute decided to harvest blocks subject to partial cut prescriptions with the expectation that it
would receive a grant from Quebec that would alleviate some of the costs associated with its
performance of a legally-required obligation.

11.  Second, Canada argues that the Panel should attach importance to the Treasury Board’s
belief that partial cutting may not have been carried out in the absence of financial assistance.?*
Even if this were true, such a belief would not alter the fact that the PCIP payments constitute a
grant under Article 1.1(a)(1)(i) of the SCM Agreement. As the United States explained in
response to Panel question 131, the underlying reasons that motivate a government to establish a
grant program do not change the fact that payments made pursuant to such a program constitute

18 See U.S. First Written Submission, paras. 645-646; U.S. Responses to the First Set of Panel Questions, para. 406.
19 See U.S. First Written Submission, paras. 645-646.

20 See U.S. First Written Submission, paras. 645-646.

21 See supra, U.S. comments on Canada’s response to question 282; U.S. First Written Submission, paras. 645-646.
22 Canada’s Responses to the Panel’s Additional Questions, para. 8.

23 Canada’s Responses to the Panel’s Additional Questions, para. 8. See also ibid., para. 6 (“The fact that partial cut
prescriptions lead to additional costs that are partially reimbursed is therefore taken into account by bidders when
making their bids for an auction block subject to partial cut treatments.”).

24 Canada’s Responses to the Panel’s Additional Questions, para. 8.
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direct transfers of funds in the form of grants.?® Therefore, while the PCIP may have, as
assumed by the Treasury Board’s note, helped “to ensure the realization of partial cutting,”?® this
does not change the fact that Resolute was legally obligated to use a partial cutting technique in
the applicable harvest areas, or that Resolute’s failure to use such a technique would constitute a
violation of this legal obligation.?’

12, Finally, Canada argues that the PCIP payment “is processed as a credit against Resolute’s
stumpage invoice.”?® This argument elevates form over substance. That the PCIP payments are
applied against outstanding stumpage fees does not alter the fact that the PCIP payments are not
part of Resolute’s stumpage fee. By applying the PCIP payments against outstanding stumpage
fees, Quebec merely exercises its legal right to protect the government’s revenue by first
collecting all debts owed by a timber supply guarantee holder before issuing payment.?®

13. Canada bears the burden of demonstrating that the U.S. measures within the Panel’s
terms of reference are inconsistent with the provisions of a WTO covered agreement. As the
United States has repeatedly demonstrated, none of Canada’s arguments establish that the
USDOC’s financial contribution and benefit determinations regarding Quebec’s PCIP payments
are inconsistent with Article 1.1(a)(1), Article 1.1(b), or Article 14 of the SCM Agreement.
Quebec legally obligated Resolute to harvest certain timber stands using a partial cutting
technique as a condition of the provision of stumpage. The PCIP payments exist as transactions
distinct from this provision, and there was no exchange of rights and obligations in respect of
these payments. The USDOC'’s conclusions that the PCIP payments constitute financial
contributions in the form of grants that conferred a benefit on Resolute are clearly conclusions an
unbiased and objective investigating authority could have reached in light of the facts and
arguments before it.

284. To both parties: At page 147 of the Final Determination, in context of its analysis
on whether log export regulations in British Columbia impacted sawmills located in
British Columbia interior, the USDOC noted:

The GOC/GBC have not argued that the log market in
the tidewater portion of the interior is a separate
market unique from the rest of the interior.

In contrast, at paragraph 209 of its first written submission, Canada argues
pointing to record evidence that:

[T]he Tidewater is economically, geographically, and

% See U.S. Responses to the First Set of Panel Questions, paras. 408-409.
26 GOQ QR, Exhibit QC-OTHER-13 (PCIP), p. 9 (Exhibit CAN-208).

27 See U.S. Responses to the First Set of Panel Questions, paras. 408-409. See also U.S. Second Written
Submission, para. 421.

28 Canada’s Responses to the Panel’s Additional Questions, para. 9.
2 GOQ QR, Exhibit QC-OTHER-18, p. 6 (Exhibit CAN-388).
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ecologically distinct from the B.C. Interior. Its access to
water-borne transportation, species mix—both in terms
of harvest and export volumes—and geographic
characteristics are such that it is far more similar to the
Coast.

Please explain the contradiction between the two observations quoted above. Please
comment on whether the USDOC ought to have treated the tidewater region of
British Columbia as a market distinct from the rest of British Columbia interior,
and should therefore not have considered exports from tidewater region as being
representative of exports from the interior.

U.S. Comment:

14. In its response to this question, Canada appears implicitly to acknowledge that the
Governments of Canada and British Columbia did not argue before the USDOC that the log
market in the tidewater portion of the interior is a separate market unique from the rest of the
interior. Canada does not suggest that the USDOC incorrectly characterized the arguments made
by the Governments of Canada and British Columbia. Rather, Canada contends that, “[b]ased on
the evidence before it, [the USDOC] should not have considered exports from the Tidewater
region as being representative of exports from the rest of the Interior, regardless of how Canada
and British Columbia referred to the Tidewater region.”*® Beyond this contention, though,
Canada does not otherwise reconcile or explain the divergence between the argument that it is
making to the Panel and the argument that Canada made to the USDOC. The fact that Canada
and British Columbia did not even make this argument in the underlying investigation supports a
conclusion that an unbiased and objective investigating authority could have found that these
were not separate markets. And, in any event, Canada’s contention lacks merit.

15. First, as explained in the U.S. response to this question,®! it is incorrect to suggest, as the
question appears to do, that the USDOC considered exports from the tidewater region alone — to
the exclusion of other exports from the interior — as being representative of exports from the
interior. The USDOC took into account all log exports from the interior, explained how it did so,
and gave its reasons for and pointed to the evidence that supported its conclusion. Thus,
Canada’s contention that the USDOC “should not have considered exports from the Tidewater
region as being representative of exports from the rest of the Interior” rests on a false premise.*?

16. Second, Canada contends that the USDOC “ignore[d] the relevant evidence submitted by
Canada and British Columbia”3?® and “failed to grapple with evidence that contradicted its

30 Canada’s Responses to the Panel’s Additional Questions, para. 10 (underline added).

31 See Responses of the United States to the Panel’s Additional Questions to the Parties (March 16, 2020) (“U.S.
Responses to the Panel’s Additional Questions™), paras. 5-8.

32 Canada’s Responses to the Panel’s Additional Questions, para. 10.

33 Canada’s Responses to the Panel’s Additional Questions, para. 10.
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finding that the impact would ‘ripple’ through to the rest of the Interior.”** In making these
contentions, Canada simply repeats arguments that it has made throughout the dispute, which the
United States already has demonstrated lack any merit. The United States will not likewise
repeat at length arguments that it already has presented to the Panel. Rather, the United States
would respectfully refer the Panel to prior U.S. submissions, statements, and responses, in
particular the U.S. response to question 158. That response addresses the USDOC’s
consideration of the Kalt report and the USDOC’s explanation of its reasons for disagreeing with
that report, including the USDOC’s discussion of the ripple effect, differences in species in
different areas, the existence of transportation routes, and the feasibility of transporting logs for
export.®® The USDOC also discussed in the final issues and decision memorandum the Bustard
report, to which Canada refers in its response to this question.®® The USDOC actually relied on
the Bustard report for information concerning the maximum distance up to which it is
economically feasible to transport logs.*’

17. Far from ignoring the evidence on the record, the USDOC engaged with the evidence and
based its conclusions on its analysis of that evidence. Canada simply does not like the
conclusions that the USDOC reached, and Canada is attempting to persuade the Panel to disagree
with those conclusions and use that as a basis to find against the United States.

18. That, of course, is not the role of the Panel. Once again, Canada invites the Panel to
apply an incorrect standard of review. The Panel’s role, as has been articulated in prior reports,
IS to assess “whether the investigating authorities properly established the facts and evaluated
them in an unbiased and objective manner”, i.e., to examine whether the findings reached in the
investigation are those that an unbiased and objective investigating authority could have
reached.®® Put differently, the Panel’s role is to determine whether a reasonable, unbiased
person, looking at the same evidentiary record as the USDOC, could have — not would have —
reached the same conclusions that the USDOC reached. Indeed, it would be inconsistent with a
panel’s function under Article 11 of the DSU to go beyond its role as reviewer and instead
substitute its own assessment of the evidence and judgment for that of the investigating
authority.3®

19. For the reasons the United States has given in its response to this question, in these
comments, and in prior submissions, statements, and responses, the evidence did not support the

34 Canada’s Responses to the Panel’s Additional Questions, para. 17.

% See Responses of the United States to the Panel’s Second Set of Questions to the Parties (November 12, 2019)
(*U.S. Responses to the Second Set of Panel Questions”), paras. 37-41.

3 See Canada’s Responses to the Panel’s Additional Questions, para. 12.
37 See Lumber Final 1&D Memo, pp. 147-148 and footnote 886.

38 US - Countervailing Measures on Certain EC Products (Article 21.5 — EC) (Panel), para. 7.82. See also ibid.,
paras. 7.78-7.83; US — Tyres (China) (AB), para. 123; US — Cotton Yarn (AB), para. 74; US — Supercalendered
Paper (Panel), paras. 7.40, 7.150, 7.202; US — Coated Paper (Indonesia) (Panel), paras. 7.61, 7.83; US —
Countervailing Measures (China) (Panel), para. 7.382; China — GOES (Panel), paras. 7.51-7.52; EC —
Countervailing Measures on DRAM Chips (Panel), paras. 7.335, 7.373.

39 US — Countervailing Duty Investigation on DRAMS (AB), paras. 188-190.
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USDOOC treating the tidewater region of British Columbia as a market distinct from the rest of
the British Columbia interior. Regardlesss of any suggestion to the contrary, the USDOC did not
consider exports from the tidewater region alone — to the exclusion of other exports from the
interior — as being representative of exports from the interior. The USDOC took into account all
log exports from the interior, explained how it did so, and gave its reasons for and pointed to the
evidence that supported its conclusion. In sum, the USDOC made a determination that an
unbiased and objective investigating authority could have made in light of the facts and
arguments before it.

285. In the underlying investigation the USDOC concluded that it would not be more
accurate to convert the Washington log benchmark price using a conversion factor
derived from trees in British Columbia because the Washington state price in cubic
meters would be based upon the cubic meters of the tree in Washington state, not
British Columbia.

In paragraphs 647-649 of its first written submission, Canada contends, using mock
examples, that the application of a conversion factor based on Eastside Washington
logs (which is understated) to the British Columbia interior harvest overstates the
volume of logs that entered mills in British Columbia during the period of
investigation. Based on these examples, Canada states in paragraph 650 of its first
written submission that it is crucial that the conversion factors accurately reflect the
volumetric characteristics of the logs to which the conversion factor is to be applied.

C. In paragraph 693 of its first written submission, Canada contends that to
suggest as the USDOC did that it would be more accurate to convert a
Washington state per-unit price with a conversion factor derived from
Washington logs reflects either a fundamental misunderstanding of the
application of a volumetric conversion in the context of USDOC’s own cross-
border methodology, or a thinly-veiled attempt to obscure the fact that the
only log volumes that were being converted were the BC log volumes subject
to this investigation.

b. To Canada. Please explain why Canada would disagree with the
USDOC’s view, set out in page 60 of its final determination (Exhibit
CAN-10), that the Washington state price in cubic meters would be
based upon the cubic meters of the tree in Washington state, not
British Columbia.

U.S. Comment:

20. Contrary to Canada’s contention, the USDOC never asserted that the BC Dual-Scale
Study measured the “wrong logs” nor that it was unreliable because it measured the “wrong
logs.”#° Rather, as the United States has explained repeatedly in its submissions to the Panel, the

40 Canada’s Responses to the Panel’s Additional Questions, para. 19.
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USDOC’s decision not to use the BC Dual-Scale Study was based on several other factors. First,
because the BC Dual-Scale Study was prepared specifically for the investigation, the USDOC
was concerned that the study could be tailored to reach specific conclusions.*! In examining
whether such bias existed in the BC Dual-Scale Study, the USDOC examined whether the
conversion factors produced by the study were based on a valid sampling methodology.*?
Because the BC Dual-Scale Study lacked any explanation of the sampling methodology used to
select the 13 scaling sites — beyond the “historic knowledge” of Mr. Jendro and Mr. Hart — the
USDOC could not ensure that the sites were representative of potential other locations and not
selected to generate particular results.*

21. The USDOC’s rejection of the BC Dual-Scale Study is not at all, as Canada implies,
inconsistent with its acknowledgment of the qualifications of Mr. Jendro and Mr. Hart and the
scaling professionals they employed.* The credentials a particular expert holds, and the works
they produce, are two separate issues. The fact that Mr. Jendro and Mr. Hart are experienced in
their field does not automatically mean that every study they generate will contain an explanation
of the sampling methodologies they employed. In this case, the BC Dual-Scale Study did not.
As the USDOC explained: “While we do not question the qualifications of Mr. Jendro and Mr.
Hart, or the scaling professionals used by Jendro & Hart LLC, we have serious concerns about
the methodology used to identify the selected scaling sites.”> Acknowledgement of Mr. Jendro
and Mr. Hart’s qualifications in no way undermines or contradicts the USDOC’s conclusion that
the BC Dual-Scale Study was unreliable.

22.  The U.S. Forest Service (“USFS”) Study, which provided the only usable conversion
factor on the record, did not raise such concerns about bias because it was produced by a U.S.
government entity that was not a party to the investigation.*® An additional reason the USDOC
considered the conversion factor in the USFS Study to be appropriate was because it was based
on trees in Washington State, which is where the benchmark prices were derived.*” As the
USDOC explained:

On this record, we have a Washington state-priced benchmark that
is in board feet and we need to convert that price to cubic meters.
The Washington state price in cubic meters would be based upon
the cubic meters of the tree in Washington state, not BC.
Therefore, we do not agree with the proposal that it would be more
accurate to convert the Washington state benchmark prices using a

4L Lumber Final 1&D Memo, pp. 59-60 (Exhibit CAN-010).

42 _Lumber Final 1&D Memo, p. 59 (Exhibit CAN-010).

43 Lumber Final 1&D Memo, pp. 59-60 (Exhibit CAN-010).

4 Canada’s Responses to the Panel’s Additional Questions, para. 19.
4 Lumber Final 1&D Memo, p. 59 (Exhibit CAN-010).

46 Lumber Final 1&D Memo, p. 60 (Exhibit CAN-010).

47 Lumber Final 1&D Memo, p. 60 (Exhibit CAN-010).
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conversion factor derived from trees in BC, especially given that
we have a conversion factor on the record that is based on trees in
Washington state.*8

Therefore, the USDOC’s decision to use the USFS Study, rather than the BC Dual-Scale Study,
was not based on the simple conclusion that the BC Dual-Scale Study measured the “wrong
logs.”*° Rather, the USDOC reasonably concluded: “[G]iven our concerns with the lack of a
valid sampling methodology used to produce the data in the BC Dual Scale Study and the
applicability of a conversion factor based on BC trees used on a price for Washington trees, we
have not relied on the information in the BC Dual Scale Study.”°

23.  Canada’s objection to the use of the USFS Study is based on the faulty premise that the
characteristics of trees in the British Columbia Interior and Washington state are so dissimilar
that the USFS conversion factor will yield inaccurate price comparisons.®* As the United States
explained in detail in its response to subpart (a) of question 285, the USDOC determined that the
Washington Department of Natural Resources (“WDNR?”) price data for the interior of
Washington state provided an appropriate benchmark because the growing conditions and
species — including those harvested by the British Columbia respondents — in the Washington
interior and British Columbia are similar.5? The United States also explained that because the
benchmark was based on prices for Washington state logs, not those in British Columbia, it was
appropriate to use a conversion factor based on Washington trees to translate the Washington
state-priced benchmark expressed in board feet into prices per cubic meter reported by the
British Columbia respondents.>

24. Canada’s response continues to suggest the misapprehension that the USDOC applied a
conversion factor to logs in British Columbia.>* As the United States explained in its response to
question 285, the USDOC never converted British Columbia log volumes at any point in its

48 |_umber Final 1&D Memo, pp. 60-61 (Exhibit CAN-010).

49 Canada’s Responses to the Panel’s Additional Questions, para. 19.

50 Lumber Final 1&D Memo, p. 61 (Exhibit CAN-010).

51 Canada’s Responses to the Panel’s Additional Questions, paras. 20-24.
52 U.S. Responses to the Panel’s Additional Questions, para. 16.

3 U.S. Responses to the Panel’s Additional Questions, para. 15.

54 See, e.g., Canada’s Responses to the Panel’s Additional Questions, para. 22 (the USFS conversion factor “will
necessarily lead to an inflated benefit in all instances as Commerce’s Eastern Washington conversion factor
understates the actual conversion factor for B.C. Interior logs”); and para. 23 (“The conversion required in the cross-
border comparison is...to identify the volume of the B.C. Interior logs as if they had been measured using the
Scribner Scale. Accordingly, it is the Scribner Scale volume of B.C. Interior logs that must be determined in order
to make a comparison with an Eastern Washington log price benchmark denominated in Scribner Scale.”). Each of
these statements is incorrect. These assertions are neither supported by the text of Article 14(d) of the SCM
Agreement nor is there an evidentiary basis for them. See U.S. Responses to the Panel’s Additional Questions,
paras. 12-22.
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calculation.>® Rather, the USDOC converted the Washington state benchmark, expressed in U.S.
dollars per thousands of board feet (MBF), into cubic meters in order to compare the benchmark
price to the British Columbia interior purchases, which were reported in cubic meters.®® The
USDOC did not apply the conversion factor to logs in British Columbia.®’

25.  The similarity of the trees in Washington state and the interior of British Columbia also
reinforces the appropriateness of the conversion factor in the USFS Study.>® The USDOC added
further precision to the conversion factor by using the 5.93 cubic meters per MBF USFS
conversion factor applicable to the Washington state interior, which contained trees that were
most similar to those in the British Columbia interior where respondents were located, as
opposed to the USFS conversion factor of 6.76 for trees in coastal Washington.>®

26. Furthermore, contrary to Canada’s contentions,® the USDOC made several adjustments
to the Washington state log benchmark price to reflect prevailing market conditions in British
Columbia, including for cutting rights fees and costs for access, harvesting, hauling, silviculture,
and forest management.®! Although Canada asserts that the USDOC did not account for beetle-
kill in its benchmark selection and conversions,® the USDOC explained in the final issues and
decision memorandum that the respondents “have not provided evidence that blue-stained timber
prices are not already included in the U.S. PNW log price benchmarks, nor have parties provided
other reliable blue-stained timber prices.”%

C. To Canada. If the conversion rate of logs in Washington from MBF
to cubic meters (or vice versa) is different from the conversion rate of
logs in British Columbia, how would be it accurate to convert the log
price per MBF in Washington state, based on trees in Washington, to
cubic meters with a conversion rate derived from trees in British
Columbia?

U.S. Comment:

217, The United States disagrees with Canada’s assertion that the only accurate conversion

%5 U.S. Responses to the Panel’s Additional Questions, para. 30.

% U.S. Responses to the Panel’s Additional Questions, para. 30.

57 U.S. Responses to the Panel’s Additional Questions, para. 30.

%8 U.S. Responses to the Panel’s Additional Questions, para. 27.

59 U.S. Responses to the Panel’s Additional Questions, para. 27.

80 Canada’s Responses to the Panel’s Additional Questions, para. 21.

61 U.S. Responses to the Panel’s Additional Questions, para. 25.

62 Canada’s Responses to the Panel’s Additional Questions, paras. 22 and 24.
8 Lumber Final 1&D Memo, p. 64 (Exhibit CAN-010).



United States — Countervailing Duty Measures on U.S. Comments on Canada’s Responses to the Panel’s
Softwood Lumber from Canada (DS533) Additional Questions — March 23, 2020 — Page 12

factor would be one based on logs from British Columbia.®* As the United States explained
above and in its responses to question 285, the best benchmark information on the record was the
WDNR data, which was based on price quotes for logs in Washington state.®®> Nevertheless,
because the log prices published by the WDNR are expressed in U.S. dollars per MBF, and the
reported purchase prices of the British Columbia respondents are stated in cubic meters, the
USDOC needed to convert the WDNR U.S. prices into cubic meters.®® Because the benchmark
is based on Washington state prices, “[t]he Washington state price in cubic meters would be
based upon the cubic meters of the tree in Washington state, not BC.”®" Furthermore, as
explained above, both the WDNR prices and the USFS conversion factor were based on
Washington state trees that were of a similar species and growing conditions as the timber
harvested by the British Columbia respondents in the interior.%® Therefore, the USDOC
reasonably concluded that “we do not agree with the proposal that it would be more accurate to
convert the Washington state benchmark prices using a conversion factor derived from trees in
BC, especially given that we have a conversion factor on the record that is based on trees in
Washington state.”5°

64 Canada’s Responses to the Panel’s Additional Questions, paras. 25-26.

% See supra, U.S. comments on Canada’s response to question 285(c)(b); U.S. Responses to the Panel’s Additional
Questions, para. 17.

8 U.S. Responses to the Panel’s Additional Questions, para. 18.

7 Lumber Final 1&D Memo, p. 60 (Exhibit CAN-010).

% See supra, U.S. comments on Canada’s response to question 285(c)(b).
8 Lumber Final I&D Memo, pp. 60-61 (Exhibit CAN-010).
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