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1. Mr. Chairman, members of the Arbitrator, | would first like to express the appreciation of
the United States for your willingness to serve as the Arbitrator in this new phase of this dispute.
The United States, of course, also would like to thank the staff of the Secretariat for their work in
assisting the Arbitrator.

2. The task before ustoday, if not smple, is at least relatively straightforward. Despite the
European Union’sinflated rhetoric and attempts to narrowly constrain the Arbitrator in its ability
to examine the matter referred to it, the questions before the Arbitrator in this dispute are (1)
whether the EU’ s proposed level of suspension of concessionsis equivalent to the level of
nullification or impairment, and if not, what level of suspension of concessions or other
obligations is equivalent to that level, and (2) whether the EU has followed the principles and
procedures set forth in Article 22.3 in making its request to suspend obligations under the DSU.
3. By contrast, the EU believes that the Arbitrator’ s task is to adopt an approach that will
permit the EU “to choose between observing lost trade and calculating lost trade, depending upon
which approach produces the most advantageous result for usin this particular case.”! Needless
to say, finding away for the EU to choose the most advantageous result for it is far from ensuring

that the EU’ s level of suspension is equivalent to the level of nullification or impairment.

! EU Written Submission, para. 58.
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4, In our statement today, the United States will discuss a methodology for calculating the

level of nullification or impairment and explain the reasoned basis for selecting each element of
the calculation. The United States will then address the EU’ s cal cul ations and explain why the
EU’ s overreaching and flawed approach to determining the level of suspension of concessions
invariably leads to alevel of suspension that exceeds the level of nullification or impairment.
Next, the United States will address afew of the arguments raised by the EU in its answers to the
Arbitrator’ squestions.  Finally, the United States will explain why the EU’ s request for
authorization to suspend obligations under the DSU does not meet the requirements of Article 22.3
of the DSU.

5. Asastarting point, then, it is necessary to examine the issue of nullification or impairment
of the EU’ s benefits. Inturn, this requires looking at the particular inconsistencies found by the
DSB.

Level of Nullification or | mpairment

6. This arbitration involves specific findings that apply in the particular context of the
antidumping orders at issue. The United States has come into compliance with the DSB’s
recommendations and rulings that related to “as such” and “as applied” findingsregarding the U.S.
calculation of antidumping marginsin investigations. However, the EU nonethelessincludesin
itscalculations cases 1, 6, 7, 8, and 14, which have all been brought into compliance through
Section 129 determinations. The EU also ignores that, as aresult of the U.S. compliance efforts,
zeroing has been removed from many of the all others rates that remain in effect today. The
remaining recommendations and rulings are “as applied” findings relating to the administrative

reviews of certain antidumping orders that remain in effect, in particular, the use of certain
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antidumping duty rates that were calculated using a methodol ogy that employed “zeroing.” The
United States remains committed to bringing its measures into compliance with the DSB’ s
recommendations and rulings and continues to devote significant resources toward reaching a
solution.

7. Arbitrators in past proceedings have uniformly based their determinations on hard
evidence and have refused to accept claims that are “too remote,” “too speculative,” or “not
meaningfully quantified.” Similarly, an arbitrator’ s determination should not be designed to
punish the responding party. Whileinducing compliance may be one of the underlying principles
of authorizing suspension, it isto be achieved by the requirement under Article 22.4 that the level
of suspension of concession be equivalent to the level of nullification or impairment.

8. The equivalence requirement reflects another underlying principle for authorizing
suspension of concessions. maintaining the balance of trade benefits accruing to the parties.
The WTO Agreement represents the result of a number of negotiations under which Members
agreed to make certain trade concessions in return for trade concessions from other Members.
Where a Member’s measure is nullifying or impairing the benefits promised to another Member
under the covered agreements, the Member whose benefitsare nullified or impaired is not required
to continue providing the full level of benefits of its trade concessions to the Member in breach.
Article 22 permits the complaining Member to suspend concessions up to the level of nullification
or impairment in order to account for the benefits that are being denied it and thus maintain the
balance of trade benefits.

9. In determining the level of nullification or impairment in past proceedings, the arbitrator

has compared the level of trade for the complaining party under the WTO-inconsistent measure to
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the complaining party’s level of trade were the Member to have brought the WTO-inconsi stent
measure into conformity. The situation in which the Member concerned would have removed the
WTO inconsistency is referred to as the “ counterfactual.” The differencein the level of trade
under these two situations typically represents the level of nullification or impairment.
10.  Thecounterfactua in thisdisputeisthefollowing: what isthe difference between:
(1) the actual level of U.S. imports at issue, and
(2) areasonable estimate of the imports at issue that would exist if:

(a) the U.S. measures were brought into compliance with the DSB’s

recommendations and rulings (that is, if the United States were to collect

antidumping duties based on dumping margins calculated using a WTO-consistent

methodology that does not include zeroing);

(b) the economic adjustments resulting from compliance were reflected; and

(c) dl other factors were held constant.
In order to estimate trade looking forward in time, the cal culation uses the most recent
representative period.
11.  Inariving a acalculation for the level of nullification or impairment, the United States
followed the broadly-accepted approach to a counterfactual using the most accurate data available,
the best proxies available to estimate the actual impact of zeroing on antidumping margins, and the
most specific economic factors available for the products at issue in thisdispute. In pursuit of the
greatest level of accuracy in the calculation, the United States has, in some instances, proffered
data that contained higher values than the EU’ s own approach. By this sound approach, the

United States demonstratesthat the level of nullification or impairment of benefitsto the EU in this
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dispute can be no greater than, in the aggregate, $2.87 million annually in lost trade.

12. In stark contrast to the U.S. calculations of the level of nullification or impairment, the EU
presented two alternative cal culations for suspension of concessions that are based on overbroad
data sets, flawed, arbitrary, and often self-serving assumptions, and more generic economic factors
that are applied outside of their normal context. The EU overreachesin every assumption to
obtain the highest level of concessions mathematically possible. The end result istwo internally
inconsistent cal culations that grossly exceed the level of nullification or impairment. Clearly, the
EU’ stwo approaches were not aimed at arriving at an equivalent level of suspension of
concessions.

13.  Apparently not satisfied with the excessive results set forth in their methodol ogy, the EU
proffered two additional amounts: a20% increase to the annual level of suspension and an
approximate quadrupling of the level of suspension for the first year of suspension. TheEU’s
intention clearly isnot to arrive at alevel of suspension that is equivalent to the level of
nullification or impairment.

14.  Simply put, the EU overreached at every turn in its request, while the United States
developed areasonable approach to ascertaining the level of nullification or impairment. For the
reasons detailed below, the United States respectfully requeststhat the Arbitrator declinethe EU’s
proposed level of suspension of concessions and, instead, determine that the level of nullification
or impairment is no greater than $2.87 million.

15.  With the above asintroduction, the United States will now outline a methodology for
calculating the level of nullification or impairment and explain the basisfor selecting each element

of the calculation.
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16. As mentioned previously, to arrive at the calculation of the level of nullification or

impairment of trade benefits that would otherwise accrue to the EU, the United States employs a
counterfactual analysis. Inthiscase, that analysis seeks to measure the amount of trade that
would exist if the U.S. measures were brought into compliance with the Dispute Settlement
Body’ s recommendations and rulings. That is, the difference between actual relevant U.S.
imports during the most recent period; and areasonabl e estimate of the relevant imports that would
exist during the same period if (a) the U.S. measures were brought into compliance with the DSB’ s
recommendations and rulings (that is, if the United States were to collect antidumping duties based
on dumping margins calculated using a WTO-consistent methodology that does not include
zeroing); (b) the economic adjustments resulting from compliance were reflected; and (c) all other
factors were held constant.

17. The calculation involves following formula:

Level of nullification or impairment = price change of product * U.S. import demand
eladticity * trade subjected to antidumping (AD) duties with zeroing

18. The U.S. calculation begins with the measures at issue.  In identifying these measures,
the United States eliminated several measures used in the EU’ s calculation that have either been
brought into compliance (Cases 7, 8, and 14) or have been removed entirely (Cases 1 and 6).

19. With respect to cases 7, 8, and 14, the only DSB recommendations and rulings involved
concern the original investigation. Thisis because al the administrative reviews that the EU
challenged in the compliance proceeding were completed prior to the end of the RPT. During the
compliance proceeding, neither the panel nor the Appellate Body made any findings of

inconsistency asto reviews completed after the end of the RPT. The United Statesfully complied
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with the only DSB recommendations and rulings related to these cases when it recalculated the
investigation marginsin Cases 7, 8, and 14 without zeroing. The inclusion of these cases
accounts for $27.26 million of the level of suspension in Methodology 1 and $8.69 million of the
value of “trade loss’ in Methodology 2.

20. With respect to cases 1 and 6, these orders wererevoked. For all entries made on or after
April 23, 2007 there are no antidumping duties being collected. Although a small number of
entries made prior to that remain unliquidated, the entriesin question have already long entered the
United States. The liquidation of the duties on these entries will not affect future trade. The
inclusion of these cases accounts for $1.85 million of the reverse charge calculated in
Methodology 1.

21, After determining the relevant measures, the United States next calculated the price
change, if any, of the product subject to each of those measuresin the absence of zeroing. Itisthe
price change due to zeroing that would trigger the change, if any, in the level of trade. Thefirst
step in estimating the price change due to zeroing is to estimate the percentage-point changein
existing antidumping duty rates, if any, due to zeroing.

22. The U.S. calculation estimates the percentage-point change in AD duty margins due to
zeroing by drawing on actual determinations performed by the U.S. Department of Commerce
(Commerce) pursuant to Section 129 of the Uruguay Round Agreements Act. These
determinations are relevant to calculating the level of nullification or impairment in this case
because they reflect the calculation of actual margins with zeroing and without zeroing - in many
cases with respect to the same AD orders at issuein thisdispute. Moreover, these determinations

were calculated in apublic, transparent manner and subjected to numerous procedural protections
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to ensure that these recal culations accurately reflect the removal of zeroing from the resulting
redetermined dumping margin. During its conduct of these proceedings, Commerce issued
preliminary results, and invited interested parties (both foreign and domestic) to comment before
the issuance of the final recalculations. Accordingly, the results of the Section 129
determinations are the best, most reliable metric available for estimating the impact of zeroing on
dumping margins.

23. For AD orders where Commerce performed a Section 129 determination with respect to
the same order, the calculation uses the difference in AD duty rates as aresult of the Section 129
determination as a proxy for the difference in the AD duty rate absent zeroing.

24, For AD orders where there was no corresponding Section 129 determination, the
calculation uses a ssimple average of the differencesin the rates as aresult of the Section 129
determinations for all products as a proxy for the difference in the AD duty rate absent zeroing.
The results of these determinations reliably estimate the impact of zeroing, and ensure that any
suspension of concessions is equivalent to, and not in excess of, the level of nullification or
impairment for the measures found to be inconsistent.

25. The United States notes that in deriving the average change in dumping margins, the
calculation excludes the “all othersrate” because that rate is aweighted average of those firms
with individually calculated rates, rather than a calculation of a specific importer’s margin. We
note that the EU, by contrast, erroneously incorporated the “all other rates’ that were in place prior
to the Section 129 determinations into its methodol ogy and disregarded the results of the Section
129 determinations when estimating the impact of zeroing on these rates.

26. The U.S. calculations are set forth in Exhibit US-12.  After estimating the changein AD
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duty rates, if any, due to the effect of zeroing, the calculation applies this change to determine the
changein price. The calculation does this by removing the effect of the reduced AD duty rates
from the original price of the product, which included the AD duty paid by the importer. When
the AD duties change, the percentage change in the price paid by a U.S. importer is equal to the
changein duties divided by the original price of the good (including the duty). The EU has
argued that this step is unnecessary; however, the difference between the change in duties and the
change in price can be significant where the existing antidumping duty rate is high.

27. The next element of the calculation of the level of nullification or impairment isthe U.S.
demand response to the change in the EU product price from the change in AD duty rates. The
calculation estimates the U.S. demand response by use of U.S. import demand elasticities. Inthe
calculation, the import demand elasticities estimate the likely increase in import demand for the
products in question given the price change. For this calculation, the United States uses U.S.
import demand elasticities estimated by World Bank researchers. These elasticitiesare preferable
to others (such as GTAP substitution elasticities) for reasons of functionality and specificity.

e They are directly applicable to the analysis of how much imports will change when duties
(and hence import prices) change.

e They are specific to the United States and specific to the products at issue at the six-digit
Harmonized Tariff Schedule (HTS) line.
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28.  After determining the impact of price change and elasticity, the next step in the calculation
isto determine the value of trade subject to zeroing under the relevant measures. Because the
trade volumes of subject merchandise cannot be segregated from the non-subject merchandise
simply based upon the tariff headings under which it enters, the United States used data provided
by the CBP Automated Commercial System database listing the value of trade subject to AD
duties under the orders at issue during the period 2007-2009. This database records datafor each
entry based on the documents filed at the time of entry including whether the merchandisein
guestion is subject to an antidumping duty order. CBP, thus, was able to extract only those
shipments that were subject to the antidumping orders at issue in this dispute.

29.  The United States utilized data from the period 2007-2009 because (1) these years
represent the time since the expiration of the RPT on April 10, 2007; (2) the averaging removes
distortions from an exceptionally high or low level of trade for a given year; and (3) inclusion of
more recent data more reasonably estimates the value of trade going forward.

30. The United States has provided a summary table of the trade subject to antidumping duties
at Exhibit US-16, and further detail of the output from the CBP database at Exhibit US-31 through

uUS-40.
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31 In applying the CBP trade data, the cal culation excludes any trade that was not charged an

AD duty. Thisincludes: (1) importers who were excluded from the AD order after theinitial
investigation; (2) importers who had the AD order revoked after administrative reviews (e.g., for
being assessed a zero-percent duty rate for three consecutive administrative reviews); and (3)
importers who are still subject to the AD order, but who were assessed a zero-percent duty ratein
the most recent administrative review. The calculation does not include such trade because AD
margins incorporating zeroing do not apply in those situations and therefore no level of
nullification or impairment is associated with these trade flows.

32. The United States notes that imports from firms that were subject to adverse facts
available (AFA) rates, which in most cases are cal culated based upon petition rates or other
calculations that do not involve zeroing, were not excluded from the calculation. Thus, to the
extent that there were imports from firms subject to AFA rates, the calculation overstates the trade
value affected by zeroing.

33. In Exhibit US-13, the United States sets forth its calculation of the level of nullification or
impairment, representing all of the steps discussed. As shown in the U.S. Written Submission at
US-13, the calculation resultsin alevel of nullification or impairment of no greater than $2.87
million.

34. The EU proposed levels of suspension (even prior to the EU’ slater requested adjustments
and additional amounts of suspension) greatly exceed this calculation of nullification or
impairment and, accordingly, fail to meet the Article 22.4 requirement that the level of suspension

be equivalent to the level of nullification or impairment.
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35.  The above demonstration, without more, is sufficient basis for the Arbitrator to determine
that the United States has satisfied its burden of proof with respect to showing that the EU’s
proposed level of suspension isnot equivalent to the level of nullification or impairment. Next
we provide additional reasons why the EU’ s proposed methodol ogies yield excessive levels of
suspension and should not be used for purposes of determining the appropriate level of suspension.
The EU Methodologies

36.  Attheoutset of thisdiscussion, the United States would like to note that throughout the
EU’ssubmissionsit claims that the United States does not “challenge” certain aspects of the EU’s
methodologies or “ contest” certain assertions of fact or law, and accordingly are “no longer
within” the Arbitrator’ s“jurisdiction.” Thisisincorrect. The EU proposed levels of suspension
(even prior to the EU’ s later requested adjustments and additional amounts of suspension) greatly
exceed this calculation of nullification or impairment and, accordingly, fail to meet the Article
22.4 requirement that the level of suspension be equivalent to the level of nullification or

impai rment.

37.  The above demonstration, without more, is sufficient basis for the Arbitrator to determine
that the United States has satisfied its burden of proof with respect to showing that the EU’s
proposed level of suspension isnot equivalent to the level of nullification or impairment. Next
we provide additional reasons why the EU’ s proposed methodol ogies yield excessive levels of
suspension and should not be used for purposes of determining the appropriate level of suspension.
38. The EU used the USITC Interactive Tariff and Trade DataWeb by reference to the U.S.
Harmonized Tariff Schedule (HTSUS) asthe sourcefor itstrade data.  The EU obtained the trade

values used in its calcul ations by reference to the HTSUS subheadings that include the subject
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merchandise. Inso doing, the EU captures asignificant amount of merchandise that should not be
considered when determining the possible trade effects on merchandise subject to a particular
antidumping order. The most that the EU can say in defense of choosing a patently overbroad
data set isthat it excluded HTSUS subheadings that to the best of its knowledge are not subject to
anti-dumping duties even if they are mentioned in the antidumping order, and that the U.S.
objections were too general in nature.

39.  Although Commerce provides relevant HTSUS subcategories in its scope descriptions for
customs purposes, and for convenience, it makes clear that the written descriptions—not HTS
subcategories — define the scope of an antidumping order.  The subheadings are identified for the
convenience and notification of affected importers. HTSUS subheadings are not tailored to the
merchandise covered by antidumping orders. While subject merchandise is “included” and
“categorized” under particular HTSUS subheadings, it does not follow that all products properly
categorized under the same HTSUS subheading are subject to the antidumping order. Indeed,
there are many instances in which both subject and non-subject merchandise are both covered by
the same HTSUS subheadings.

40. In the U.S. Written Submission, the United States offers several concrete examples of
products within the relevant HTSUS subheadings that are excluded from the orders at issue.
Similarly, the data by HTSUS subheading does not distinguish among individual
producers/exporters that are subject to antidumping duty orders and those that are not. Thisis
particularly significant in Pasta, where numerous firms have been excluded from the order. A
comparison of the data by subheading to the actual CBP entry data presented by the United States

shows just how large the disparity is between subject entries and the broad HTS data.
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41. By selecting 2007 as its base year for calculating trade loss, the EU is choosing a period
that predates the DSB findings in the compliance proceeding, yet it is those findings that form the
basis for this proceeding. Furthermore, the matter was only referred to arbitration on February
12, 2010, so it follows that the Arbitrator should be relying on data from the most recent period
prior to the arbitration.

42. In addition, the EU approach ignores two years of more recent publicly available data and
failsto capture a period representative of the current conditions and the potential effects going
forward. Tradevaluescan vary substantially from oneyear to the next. Thisisparticularly soin
the uncertain economic and trade environment that has persisted since 2007. A multi-year time
period would better take into account market and trade fluctuations.

43. Nowhere in the DSU is there arequirement that the determination of the correct level of
suspension is to be made as of the end of the RPT, |et alone that the determination is to be made
only at that point intime. Indeed, prior arbitrators have rejected the notion that it is the situation
at the end of the RPT that controls.

44.  The determination of the correct level of suspension is, by necessity, forward-looking.
Past periods are relevant only to the extent that they serve asaproxy for the level of nullification or
impairment going forward. The moreremotein time the request for suspension isfrom the end of
the reasonable period of time, the less relevant the period at the end of the RPT may be to the
inquiry into the appropriate level of suspension.

45, Past arbitrations awarding variable levels of suspension recognize that the calculation of a
level of nullification or impairment is aforward looking exercise. In United States — Continued

Dumping And Subsidy Offset Act Of 2000, the arbitrator authorized a variable level of suspension
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to reflect the fact that “the value and industry distribution of the trade impact of the CDSOA could
vary widely from one year to the next, because of the numerous factors affecting the amounts that
may be disbursed, the nature of the recipients and how each category of recipient is likely to use
the monetary amounts awarded to them under the CDSOA.”
46. If ng the proposed level of suspension was a static exercise of comparing that level
to the level of nullification or impairment at the end of the reasonable period of time, such a
variable level of suspension would be barred.
47.  Similarly, in United States — Anti-Dumping Act of 1916, the United States had never
applied the1916 Act, which had been found to be WTO-inconsistent, as of the end of the RPT.
Thus, if the end of the RPT were the only appropriate time to measure the level of nullification or
impairment, then the award would have been zero. The arbitrator, however, rejected such an
approach.’
48.  Asmentioned previously, several of the measures included in the EU calculations have
either been brought into compliance (Cases 7, 8, and 14) or have been removed entirely (Cases 1
and 6), and for the reasons previously mentioned are not properly included within the level of
nullification or impairment. Methodology 1 includes Cases 1, 6, 7, 8, and 14 in its calcul ation of
the reverse charge component of its calculation. Methodology 2 includes the antidumping orders
at issuein Cases 7, 8, and 14 in its calculations.

Methodology 1
49, In addition to using overbroad HTS data as a starting point, EU Methodology 1 contains

several additional flaws that lead to its exceeding the level of nullification or impairment. First,

2 United States — Anti-Dumping Act of 1916 (WT/DS136/ARB), para. 7.6.
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the EU’ s calculation is predicated upon the erroneous assumption that either (a) elimination of
zeroing would result in the elimination of all antidumping dutiesin all cases, or (b) thatitis
appropriate to calculate the level of suspension based on the elimination of the antidumping order
without regard to the use of zeroing. Both assumptions are false.

50.  TheEU’sextreme assumption that the antidumping duty rates in effect are wholly
attributable to the application of zeroing in the dumping margin calculation demonstrates, yet
again, that the request for suspension of concessionsis demonstrably excessive. In particular, the
results of Section 129 determinations summarized at Exhibit US-12 show that dumping margins
do not invariably become zero or de minimisif the zeroing step is removed from the calculation.
Of 32 individual company dumping margins recalculated in Section 129 determinations, only 12
were recalculated as zero or de minimis.  The EU objects that these Section 129 determinations
relate to margins calculated in original investigations using so-called “simple zeroing” and not in
administrative reviews using so-called “model zeroing.” It must be emphasized, however, that
the 20 recal culated dumping margins that remained above de minimis would not be any lower if
they had originally been calculated using so-called “simple zeroing.” In other words, all the
zeroing has been removed from these margins and, contrary to the EU’ s claim, dumping remains.
The EU proteststhat what is at issue here is dumping margins calculated in administrative reviews,
not in original investigations. But the EU’ s calculations contradict this. The EU’s
methodologies rely significantly on the“all othersrates” in effect, labeled as“ AOR” inits charts.®

These “all othersrates’ were not calculated in administrative reviews. They were calculated in

3 See Exhibit EU-2.
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original investigations.* Accordingly, the EU itself urges the Arbitrator to use rates from the
investigations as a proxy for the effect of zeroing in reviews. Theinclusion of the AOR is
incorrect for other reasons however, which we will explain later.

51.  Withrespect to the EU’ s argument that the suspension of concessions should be calculated
by reference to the inconsistent measures rather than the reasons for the inconsistency, this notion
isdirectly contradicted by the arbitrator’s award in United States— Gambling. There the
arbitrator was presented with two scenarios, one, presented by Antigua assuming that the United
States would eliminate all restrictions on remote gambling in order to come into compliance with
the DSB’ s recommendations and rulings and another, presented by the United States, assuming a
more limited opening of the U.S. market to certain types of remote gambling (specifically, remote
gambling on horseracing). The U.S. approach represented the assumption that a more narrow
means to compliance was likely.

52.  While acknowledging that both scenarios were possible methods for complying with the
DSB’ s recommendations and rulings, the arbitrator in US— Gambling found that the compliance
scenario assumed by Antigua was not reasonable or plausible because it did not take into account
U.S. policy objectives (related to protecting public order and public morals) and the limited scope
of the DSB’ s recommendations and rulings. The DSB’s recommendations and rulings required
the United States to bring its measures into compliance with the covered agreements, not to
remove its restrictions on remote gambling entirely.

53. In the present case, it is appropriate to use a counterfactual based on the reasonable

assumption that the United States would likely come into compliance with the DSB’ s rulings by

4 See attached Exhibit US-42.
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recal culating dumping margins under the relevant orders using a WTO-consistent methodol ogy
that does not include zeroing, not by eliminating the underlying antidumping orders. Just asin
Gambling the policy issues involved were significant, here WTO Members, including the EU,
have agreed that dumping is to be “condemned.”

54.  Another flaw in the EU’ s first methodology is that it erroneously assumes that the EU’s
trade should have grown at the same rate as of the rest of theworld. There are several problems
with thisassumption: (1) it failsto account for the shifting of supply in the rest of the world away
from EU suppliers due to changes in taste or new entrants into the market, (2) it ignores the
diversion of EU supply to third countries due to the antidumping orders, (3) it ignores the possible
continued application of the antidumping orders even in the absence of zeroing, (4) it resultsin
inconsistent outcomes between actual trade and the counterfactual estimates of trade level, (5) it
does not take into account the relative market share of the EU as compared to the rest of the world,
and (6) it does not take into account the fact that in many cases there are numerous exporters that
either have zero margins or are no longer subject to the antidumping order (particularly in the case
of Pasta). Asaresult, therest of the world’ s trade growth to the United Statesis not an
appropriate metric.

55.  Therest of the world strade is influenced by the fact that dumping orders exist against
some EU suppliers. Importers are likely to shift sources once antidumping cases commence.
Therefore, rest of world trade growth is likely to not only reflect increases in demand due to

increased consumption but also increases in demand from importers seeking alternatives to EU

suppliers.

5 GATT 1994, Art. VI.
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56. Finally, Methodology 1 erroneously includes an additional trade |oss associated with lost
profits. The United States objects both to the principle of including the reverse charge and to the
arbitrary manner in which the EU calculated it. Under Article 22.4 of the DSU, the suspension of
concessions is permitted to alevel equivalent to the level of nullification or impairment of trade
benefits. Thereverse chargerelatesto thelost profits of individual firms dueto their own pricing
decisions in coping with the discipline of an antidumping duty order. Company profit isnot a
component that should be factored into the cal culation of thelevel of nullification or impairment of
trade benefits. Profits are not a concession under any of the covered agreements at issue. There
is no guarantee that a company should achieve a profit onitstrade. In EC —Bananas, the
arbitrators specifically rejected proposed levels of suspension and nullification or impairment that
were based on profit. Moreover, should the Arbitrator consider the EU’s claimed lost profits for
EU exporters, it must also take into consideration the lost profits of U.S. exportersimpacted by the
suspension of concessionsin its determination of whether the level of suspension exceedsthe level
of nullification or impairment.

57. The United States further objects to the arbitrary manner in which the EU calculates this
proposed reversecharge. The Arbitrator will recall that the EU in its methodol ogy paper included
an additional trade loss associated with lost profits (at arobust 20% profit rate) from the EU’s
partial absorption of 5 percent of the duties paid on actual 2007 trade. It was only in response to
U.S. criticisms of this component of the calculation that the EU made the arbitrary decision to
increase theimpact of this component by asserting in itswritten submission areverse charge based

on alower (but nevertheless still robust) 10% profit rate and the EU’ s absorption of 50% of the
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duties paid on actual 2007 trade.® The United States also notes that in justifying this change, the
EU made no attempt to demonstrate the reasonabl eness of its assumptions. Instead, the EU
makes the unhelpful comment that the rate of absorption “will necessarily have to be somewhere
between zero and 100%.”

Methodology 2
58.  The United States now turnsto Methodology 2. The EU’s second methodology, like the
first, is predicated upon the erroneous assumption that elimination of zeroing would result in the
elimination of all antidumping dutiesin all cases. We have discussed most of the implications of
thisabove. In addition to those deficiencies, the United States also notes an important defect in
Methodology 2 relating to the calculation of the average antidumping duty rates in effect that
accounts for a significant portion of the total trade loss calculation.
59.  Seven of the“all othersrates’ the EU relieson for its claim of suspension of concessions
have already been recal culated without zeroing,” and none of these recal cul ated rates became zero
or deminimis. For the remaining five “all othersrates’® included in the EU’s methodology 2,
these rates have never been challenged by the EU; no evidence has ever been produced that
zeroing had any impact on these rates; and, there are no findings of inconsistency or faillureto

comply with respect to theserates. The EU’ s assumption that the “al othersrates’ would be zero

® EU Written Submission, paragraph 70.

" See Exhibit US-6 (Stainless Steel Wire Rod from Spain: 4.72% recal culated as 2.71%, Stainless Steel Wire Rod
from Italy — Cogne and all othersrate: 12.72% recal culated as 11.25%, Certain Stainless Steel Plate in Coils from
Belgium: 9.86% recal culated as 8.54%, Stainless Steel Sheet and Strip in Coils from Italy: 11.23% recalculated as
2.11%, Certain Cut-to-Length Carbon-Quality Steel Plate from Italy: 7.85% recalculated as 7.64%, Pasta from Italy:
11.26 recalculated as 15.45%).

8 See Exhibit EU-2 (Granular Polytetrafluorethylene 46.46%, Stainless Steel Sheet and Strip in Coils from Germany:
13.48%, Ball Bearings from France: 65.13%, Ball Bearings from Italy: 69.98% (69.14% in EU’ s chart), Ball Bearings
from United Kingdom: 54.27%).
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in the absence of zeroing, standing alone, accounts for $123.9 million of the $193.7 million of the
initially claimed lost trade in the EU’ s Methodol ogy 2.

60. It is also worth recalling, as the United States has explained, dumping margins calculated
in reviews generally tend to decline as compared to the dumping margins that were calculated in
the original investigations. It should be no surprise then to find that significant exporters of the
subject merchandise tend to request reviews to have their own individual rate established that is
lower than the dumping margins calculated in the original investigation, including the “all others
rate.” Asaconsequence “al othersrates’ typically account for arelatively small proportion of
trade subject to an antidumping duty order. The EU’s methodologies, in contrast, place
significant weight on theserates. In many cases, the “all othersrate” accountsfor one half or one
third of the effective “duty rate” under the EU’s methodology. The CBP data provided by the
United States,” however, demonstrates that the EU’s methodology dramatically over-weights the
“all othersrates.” For example, the “all othersrate” accounts for one-third of the “duty rate”
calculated by the EU for the cases of Ball Bearings from France, Italy, and Germany under the
EU’s methodologies. The actual U.S. Customs data, however, show that the “all other rates’ in
these cases are, in fact, applied to only 7 percent, 5.9 percent, and 14.9 percent, respectively, of the
value of trade subject to these antidumping duty orders. This discrepancy for the three bearings
cases alone, accounts for 3.02 percentage points of the 12.08 percent proposed countermeasure
and $58.4 million of the $193.7 million claim of lost trade.

61. The EU’s calculation of a“trade loss’ of $193.664 million, while overstated for the

reasons discussed above, demonstrates that the EU’s Methodology 2 overstates the level of

¥ See Exhibits US-31 - US-40.
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nullification or impairment. The calculation of “trade loss,” in this case, representsthe EU’s
estimate of the level of nullification or impairment. By combining the actual amount of trade
with the amount of “trade loss,” the EU’ s calcul ation overstates the level of nullification or
impairment by its own terms. At most, the level of nullification or impairment should be the
amount of “trade loss,” not an ad valorem tariff applied to both the original amount of trade and
amount of “trade loss.”

62. At best, the EU’s effort to apply the ad valorem tariff to the amount of “trade loss” relies
upon the assumption that the level of incremental “trade loss’ from the suspension of concessions
by the EU would be equivalent to the level of “trade loss’ from the relevant measures applied by
theU.S. Article 22.7, however, provides that the arbitrator “shall not examine the nature of the
concessions or other obligations to be suspended but shall determine whether the level of such
suspension is equivalent to the level of nullification or impairment.” Absent knowledge of the
nature of concessions or other obligations to be suspended, even if the EU applied the same tariff
to the same value of goods, the actual level of nullification or impairment could be quite different
depending on import demand elasticities or other variables. Thus, there is no way to determine
whether the level of suspensions proposed by the EU would be equivalent to the level of
nullification or impairment. Aswas noted in the 1916 Act arbitration, even when identical
measures are applied in similar ways, the effects on trade can be dramatically different. That
arbitrator rejected an EU request to suspend concessions by adopting a measure that would
replicate the measure that had been found to be WTO-inconsistent. The arbitrator noted that there
was nothing in the EU’ s request that would cap application of that measure to the level of

nullification or impairment. Asthat arbitrator put it, “Leaving aside for the moment the issue of
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whether we can examine the EC measure, . . . similar or identical measures may not result in the
required equival ence between the level of suspension and the level of nullification or
impairment.”'® Here the EU attempts to quantify the amount of trade that it would apply the ad
valorem tax to, but due to the variables noted above, this does not quantify alimit to the level of
suspension or permit the Arbitrator to evaluate whether such ameasure is equivalent to the level of
nullification or impairment. The EU responseto the U.S. pointistelling: “Thelogic [of thisEU
proposal] flows from the nature of the countermeasure.”**  Moreover, the EU acknowledges that
it “has not yet decided upon” thelist of productsto which its proposed suspension will apply.*? In
other words, the EU is asking the Arbitrator to endorse the EU’ s second methodol ogy not because
of its (supposed) equivalenceto the level of nullification and impairment, but purely because of its
nature. DSU Article 22.7, however, makes clear that the arbitrator cannot do so. Regardless, the
proposed amount of duties that would be collected by the EU’ s second alternative alone, without
reference to the trade effects of the duty, exceed the level of nullification and impairment.

63.  The EU further overstates the trade effect in Methodology 2 by its use of elasticities from
the GTAP model. GTAP isan inappropriate source for elasticities for this type of analysis given
the specific nature of the productsin thisdispute. GTAP only has 57 sectors to represent the
whole economy. For example, iron and steel products are grouped together. This prevents
distinctions between say pipe/tube products, ball bearings, and plate.

64. Theélasticities used by the EU were Armington substitution elasticities. The substitution

elasticity measures how readily users switch from one source to another, while the import demand

19 United States— 1916 Act (22.6), WT/DS136/ARB, para. 5.32.
1 EU Written Submission, para 87.
12 EU Written Submission, para 90.
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elasticity measures the extent to which consumption will increase when a product’s own price
falls. Theimport demand elasticity is the appropriate measure to use when determining the
changeinimportsresulting from aduty (i.e., price) decrease, not the substitution elasticity. Aside
from being the incorrect elasticity, substitution elasticties generally tend to be larger than import
demand elasticities. Inserting alarger elasticity will create a higher estimated level of trade loss,
if everything elseis held constant.

65.  Additionally, relying on GTAP for elasticities presents an additional problem. Inthe
GTAP structure, there first is a decision about domestic versus import and then import versus
import. Thus, for each sector there are two substitution elasticities. The substitution elasticity
between domestic and import is half the substitution elasticity between import sources. The EU,
to arrive at asingle elasticity for the formula, arbitrarily selected aweighting scheme of 30 percent
for the domestic to import and 70 percent for theimport to import. Aswith other factorsin the EU
calculations, the EU has provided no support for this particular weighting scheme other than to say
substitution is more likely to occur between import sources than switching from domestic. The
EU statement appears to reflect a preference based on the fact that the import-import substitution
elasticity is higher than the import-domestic substitution elasticity, and provides no rationale for
their 70-30 weighting scheme.

66. By contrast, the World Bank study import demand elasticities were estimated at the
six-digit HTSUS level specifically for the United States. Even at the six-digit level there are still
some aggregation issues, but clearly the six-digit HTSUS is much more disaggregated, thereby

providing elasticity estimates much more closely related to the products in this dispute.
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67.  TheEU hasused aformulasimilar to the United States to calcul ate the trade loss
component of Methodology 2. The difference between the two has to do with the actual inputs
into theformula. Asthe United States provided in its calculation of the level of nullification or
impairment, the product price change from the elimination of zeroing is needed.

68.  TheEU, on the other hand, has used a simple average of the current duty ratesin the
formula. Even for the moment, if one ignores the issue that the removal of zeroing would not
eliminate the duty in its entirety, the level of duty reduction does not equate to the price change.
The percent change in price will be lower than the percentage point reduction in the duty rate.
Making this change to the EU calculation, by itself, lowers the EU’ s counterfactual level of trade
from $475 million to $428 million.

69. In the EU Written Submission, the EU requests two additional components to the level of
suspension:  a20% increase to the level of suspension and a quadrupling of the level of
suspension for the first one year period in which the suspension isin effect allegedly to account for
the trade effects that have occurred since the end of the RPT. Nelither its request to the DSB nor
its methodol ogy paper requested either of these components. Asthese requests are untimely, they
should be rejected out of hand.

70.  Regardless, thereisno basisfor the EU to request either increase as such increases would
clearly exceed the level of nullification or impairment.

71.  With respect to the 20%, the only precedent that the EU cites as justification for inclusion
of this 20% penalty is an arbitration under a different legal standard under a different covered
agreement (the SCM Agreement). The reasoning of that arbitrator would not apply here, to an

arbitration under the DSU where a different standard applies. Moreover, at the time of that
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arbitration the EU was forceful in pointing out that countermeasures cannot be increased to
punitive levels:
The EC would have preferred the Arbitrator to have explained more carefully how he had
arrived at the conclusion that the amount of the subsidy plus 20 per cent was an appropriate
or not disproportionate level. It should be clear that the amount of countermeasures could
not be increased by an arbitrator so asto be “punitive.” While Canada's statements on
non-compliance were regrettable, the conditions did not call, in the EC's view, for the
authorization of countermeasures which contained a punitive element. ... Indeed, aDSB
authorization to suspend concessions under Article 22.7 of the DSU could not justify a
derogation from the obligation to maintain the equivalence between the level of suspension
and the level of nullification and impairment under Article 22.4 of the DSU."
Notwithstanding this previous concern, the EU provides no information for the Arbitrator justify a
20% increase in the level of suspension as equivalent.
72. With respect to quadrupling of the level of suspension in thefirst year, thiswould clearly
be inconsistent with the requirement under Article 22.4 of the DSU that suspension of concessions
be “equivalent” to the level of nullification or impairment: by the EU’s own admission, it would
be three to four times that level.
73. The United States notes that a previous Article 22.6 arbitrator has also rejected a request
for authorization based on aretroactive approach. In United States — Upland Cotton, the
arbitrator considered a request from the requesting Member for the level of countermeasures to
include “ one-time countermeasures’ in the amount of certain user marketing (Step 2) payments
made by the United States to domestic users of upland cotton that were found to be inconsistent
with the SCM agreement. The expiration of the RPT was 1 July 2005; Brazil was seeking
authorization for this one-time amount for the 13 months after the RPT, to 30 July 2006, when the

United States repealed the Step 2 program.  Although the United States continued to make Step 2

3 Minutes of Meeting, Dispute Settlement Body, 18 March 2003, WT/DSB/M/145, para. 48.
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payments for a period after the expiration of the RPT, the arbitrator nonetheless denied Brazil’s
request for aone-time amount. This decision confirms that the suspension of concessions should
be based upon the current level of nullification or impairment, not aretroactive analysis.

74, In sum, the EU’ salternate proposed levels of suspension of concessions exceed the level of
nullification or impairment and should be rejected. Moreover, the EU’s methodologies are so
deficient and flawed in their assumptions that neither can be used as a basis for the Arbitrator to
determine the level of nullification or impairment.

Arguments Raised by the EU in its Answers to the Arbitrator’ s Questions

75. Before turning to the EU’ s request to suspend concessions or other obligations under the
DSU, The United States would like to address several pointsraised in the EU’ s answers to the
Arbitrator’ s questions. The EU arguesin its response to the Arbitrator’ s questions that
Section129 determinations relied upon in the United States' proposed counterfactual are an
improper proxy for estimating the impact of compliance on dumping margins because it claims
that the dumping margins at issue were calculated using so-called “simple zeroing” in
administrative reviews rather than so-called “model zeroing” in original investigations. The EU
further asserts that its own recalculations of certain administrative review margins that it selected
to be challenged in the underlying original dispute confirm its assumption that compliance would
result in no positive dumping margins calculated in administrative reviews and thus prove that the
Section 129 determinations underestimate the impact of compliancein the United States’ proposed
counterfactual. We disagree.

76. First, as noted previously, even the EU’s methodologies rely heavily on “all others’ rates

which are calculated in original investigations, not administrative reviews. In fact, seven of the
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margins the EU relies upon in its two methodologies™ have been recalculated in Section 129
determinations.” Despite the removal of zeroing from these seven Section 129 recalculations,
the margins remained above de minimis. In contrast, of the self-selected administrative review
margins for which the EU has submitted a recal culation prepared for purposes of dispute
settlement, only oneisrelied upon in the EU’s methodologies. Indeed, only one of the originally
challenged administrative review marginsis still in effect. Aside from this one single margin for
ball bearings from the UK produced by NSK, no cash deposit rates currently in effect have been
specifically found to be inconsistent in the underlying original dispute or to constitute afailure to
comply in the underlying compliance dispute. The United States simply does not accept that a
self-selected sample of the self-selected dumping margin calculations the EU identified to be
challenged in the underlying dispute are afair representation of all dumping margins at issue here.
In that respect, the United States' reliance on all of the recal culated dumping margins without
zeroing from all such Section 129 determinations is a more representative sample, but still
conservativein the sense that the impact of zeroing islikely to be higher in caseswhere zeroing has
been challenged.

77.  Second, asidefrom their inapplicability to the margins currently in effect, the United States
fundamentally does not agree that recal culated dumping margins prepared for purposes of dispute
settlement should be relied upon by the Arbitrator. For the EU to assert that thisevidenceis

uncontested or uncontradicted, isincorrect. The United States cannot confirm the accuracy with

“ Exhibit EU-2.

5 See Exhibit US-6, Implementation of the Findings of the WTO Panel in US— Zeroing (EC): Notice of
Determinations Under Section 129 of the Uruguay Round Agreements Act and Revocations and Partial Revocations
of Certain Antidumping Duty Orders, 72 Fed. Reg. at 25264 (Recal culations of the “all others” marginsin Case 7;
Stainless Steel Wire Rod from Spain; Case 8, Stainless Steel Wire Rod from Italy; Case 11, Stainless Steel Sheet and
Strip in Coilsfrom Italy; Case 14, Cut-to-Length Quality Steel Plate from Italy; Case 15, Pastafrom Italy ).
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respect to any calculations where the documentation for calculation is not the actual
documentation generated by Commerce in course of its administrative proceedings. The EU has
raised its own concerns about the United States’ submission of actual customs data, suggesting that
it was prepared for dispute settlement purposes and is therefore inherently unreliable. The EU’s
argument misses the mark because the customs data is compiled in the ordinary course by CBP,
not for dispute settlement purposes. The EU’ srecalculations, however, involvethe EU’s
application, solely for purposes of dispute settlement, of a dumping margin calculation
methodology that the United States has not adopted or applied. As such, the United States
guestions the reliability of these calculations performed without the benefit of a transparent
proceeding, without the opportunity for parties to participate, and without opportunity for judicial
review.

78.  Third, the EU provides an illustrative example of why it believes removing so-called
“model zeroing” from original investigation dumping marginsis a poor proxy for removing
so-called “simple zeroing” from administrative review dumping margins. The EU’s example
demonstrates that the extent to which so-called “simple zeroing” resultsin a higher dumping
margin than so-called “model zeroing” depends entirely on the extent to which individual
transaction prices for merchandise within the same “model” fall both above and below the normal
value. The EU, however, has provided no explanation for the wide variations in export prices of
merchandise within the same “model” inits example. Some variation in price may be normal,
and in an original investigation such variation within the model is averaged out in the
average-to-average comparison methodology. Once an antidumping duty order isimposed,

however, despite the application of so-called “simple zeroing” in reviews, dumping margins
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generally decline as pricing behavior changes to minimize antidumping duties. Because
determinations about which merchandise should be classified in the same model is generally fixed
in the original investigation and not revisited in administrative reviews, it is entirely predictable
that such wide variations in prices observed for merchandise of the same model would not
continue. The EU’s example fails to account for this expected change in behavior and failsto
prove that the impact of so-called “simple zeroing” is far greater than the impact of so-called
“model zeroing.” Moreover, the EU’s proposition that dumping margins are invariably reduced
to zero makes little sense when it comes to higher dumping margins. For example, a dumping
margin of 50 percent could result if all transactions were being priced 33.3 percent below normal
value. If instead half thetransactions are priced at normal value, the remaining half would haveto
be priced at 66.6 percent below normal value to result in a 50 percent dumping margin. Zeroing
would have no impact on the margin calculated in either of these circumstances. For negative
comparison results to reduce such amargin to zero would require the implausible scenario of half
the transactions priced at 66.6 percent below normal value and the other half priced at 66.6 percent
above normal value such that the variation in prices within the U.S. market for the same model of
merchandiseis 133 percent of the normal value of the merchandise. Reference to the Section 129
results confirms that dumping margins above 20 percent were minimally reduced by recal culation
without zeroing.

79. Fourth, and finally, the EU’ s critique of the United States' proposed counterfactual for
compliance with findings against zeroing in administrative reviews is that it must reflect a greater
impact than is observed for compliance with findings against zeroing in original investigations.

This critique presupposes that the method of compliance will be identical, but that is not
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necessarily the case. The United States proposed counterfactual does not specify a method of
compliance, instead it estimates the impact compliance would have by reference to the impact that
compliance had in the context of original investigations. This meansthat the United States
counterfactual entails all dumping margins calculated in administrative reviews that are below
3.84 percent would be zero or de minimis, and greater margins would be reduced by 3.34
percentage points. By way of comparison to the EU methodologies, 11 of the 22 individual
company duty rates listed in the EU’s methodology 1 (and 11 of the 21 such rates listing in the
EU’ s methodology 2) would be reduced to zero or de minimis. By contrast, the EU simply
proposes that compliance necessarily requires all dumping margins, regardiess of the size of the
original margin, be reduced to zero.

Suspension of Concessions or Other Obligations under the DSU

80. Finally, we turn to the EU’ s request to suspend concessions or other obligations under the
DSU, the EU’sfinal effort at reaching beyond the terms of the DSU in pursuit of alevel of
suspension that exceeds the level of nullification or impairment.

81. First, the EU’ s Article 22.2 request states that the basisfor its requested suspension of DSU
obligationsis an alleged “ statement that the zeroing methodology used in review investigations
will not be brought into conformity with the covered agreements.”'®  Aswe pointed out in our
written submission, there is no such statement.

82.  Thereare also no DSB recommendations and rulings on this aleged statement. The

United States noted thisin our written submission,”’” and the EU — despite now having had two

16 EU Article 22.2 Request, p. 3.
7 U.S. Written Submission, para. 140.
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chancesto do so— has not disputed thisfact.’®  Article 22.2 is clear that only “measure[s] found to
be inconsistent with a covered agreement” and that have not been brought “into compliance
therewith within the reasonable period of time” may give riseto arequest to suspend concessions.
Assuch, the EU’ srequest to suspend DSU obligationsisinconsistent with Article 22.2 and thereis
no basis on which to authorize this request.

83. TheEU’srequest also fails to comply with the principles and procedures of Article 22.3.
The EU stated in its answers to the Arbitrator’ s questions that it sees its request to suspend DSU
obligations as coming under Article 22.3(a). This subparagraph, in contrast to subparagraph (c),
concerns only the suspension of concessions under the same sector and same agreement as that
under which the panel or Appellate Body found aviolation or nullification or impairment. Here
again, the EU is unable to point to any DSB recommendations and rulings that would support its
request: there are no DSB recommendations and rulings going to violations of the DSU.

84.  Finaly, itisnot clear how anon-existent statement upon which there are no DSB
recommendations or rulings could lead to any nullification or impairment. Nor isit clear how the
EU can simply assume that suspension of DSU obligations would “be consistent with the
equivalencerule ... becauseit will allow the European Union to increase the countermeasure” if
“the U.S. would adopt a new measure increasing the rate of duty.”*® The suspension of dispute
settlement procedural rights would seem to be awholly different matter than the calculation of the

effect on trade in the event of an increased rate of duty.

18 See, for instance, EU Written Submission, para. 110; EU Answers to Questions, paras. 139-141.
19 EU Response to Arbitrator’s Questions, para. 141.
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85. Ultimately, the EU has provided no basisin its Article 22.2 request for suspending DSU
obligations, has not made its request consistent with Article 22.3, and has failed to make a request
for suspension of concessions or other obligations that is equivalent to the level of nullification or
impairment.

Conclusion

86. In summary, the United States has demonstrated that the EU’ s two proposals for
authorization of suspension of concession or other obligations grossly exceed the level of
nullification or impairment in thiscase. The United States has set forth a methodology for
calculating the level of nullification or impairment based on the most accurate data available, the
best proxies available to estimate the actual impact of zeroing on antidumping margins, and the
most specific economic factors available for the products at issuein thisdispute. This
methodology showed that the level of nullification or impairment should not be greater than $2.87
million. Further, the United States has shown that both EU methodol ogies exceed the level of
nullification or impairment due to the flawed assumptions, numerous deficiencies, and the late
addition of two unsubstantiated and unjustified upward adjustments to the level of suspension: a
20% increase and a quadrupling of the level of suspension in thefirst year. Finally, the EU has
sought to circumvent the entire dispute settlement process in future case and effectively turn the
very specific “as applied” findingsin alimited number of casesinto an “as such” finding by
unjustifiably seeking to suspend its obligations with respect to the DSU. The EU has clearly
overreached in every aspect of its request for authorization for suspension. For the forgoing

reasons, the United States respectfully requests that the Arbitrator reject the EU’ s request for
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authorization, and determine that the level of nullification or impairment is no greater than $2.87

million.



